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IIposiBiieHHE IKOHOMHUYECKOI COTMIAPHOCTH NMPH OXPAaHe U 3aluTe NpaB
npeanpuHuMAaTesei

JUist co3nanust GaronmpusTHOW cpeibl A Pa3BUTHS MNPEApPUHUMATEIBCKON
AESITeIbHOCTH TOCYAApCTBO JOKHO OOECHEYMTh HaJyIeKalme (QOopMbl 3allIUTHl U
OXpaHbl OpaB  MNpeAUpHUHUMATENECH. 3a  MOCIEeIHHWE TOAbl  TOCYAapCTBO
IPOJIEMOHCTPHUPOBAIIO TOTOBHOCTh OKa3bIBaTh MOAJCPKKY OousHecy.
becnipenieieHTHBIE ~ BBI3OBBI, C  KOTOPBIMM  CTQJKHBAJIOCh  POCCHUCKOE
npeanpuHuMaresnbctBo ¢ 2020 1., 3acTaBWIO TOCYJApCTBO B3SITh KypC Ha €ro
BCECTOPOHHIOK TNOMAEpkKKY. OO 3TOM CBUIETEIBCTBYIOT HE TOJBKO TaKHe
MPAaKTUYECKUE MEPbI, KaK OOBSBICHHE KPEAUTHBIX KAHHUKYJ (IIOCTaHOBJIEHUE
[IpasutensctBa or 10 anpens 2020 roma Ned78') wnm mpemocraBnenue cybcummii
KpenuTHBIM opranu3anusm (nocranosienue [IpaBurenbctBa Mockssl oT 31.03.2020
N 279-I1I1%), HO ¥ KOHCTUTYLMOHHO 3aKpEIUICHHAs HAlEJeHHOCTh rOCyNapcTBa Ha
SKOHOMHUYECKYI) COJIMIAPHOCTh, KOTOPYH0 3aKOHOJATENb YIOMsSHAeT B CT.75.1
Konctutyuuun PO.

3akoHOAATENb HE AAET JIErAIbHOTO OMPEAECICHUS HOBOMY TEPMHUHY, OJHAKO MBI
C YBEPEHHOCTBIO MOXEM CKa3aTb, 4YTO JKOHOMHYECKAass COJMAAPHOCTh —
KOHCTUTYLIMOHHBIN MPUHIUI, CBOMCTBEHHBIN COIMAIIBHOMY FOCYAApPCTBY C PHIHOYHOMN
DKOHOMHUKOM, KOTOPBIM SIBIIAETCA BaXXHbIM TapaHTOM JJIs IPEANPUHUMATEIIEH.
3akperuieHne MPUHLINNA SKOHOMUYECKON COJIMIAPHOCTH CBUAETEIBCTBYET O TOM, UYTO
3KOHOMHKa P® mepepociia KIAaCCUMYECKME HMHCTUTYTHI PBIHOYHOW 3KOHOMHMKH M

HaXoAHuTC:A Ha HGpGXOI{HOfI CTaINH K SKOHOMHUKC OOBCPHAI.
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OpHMM M3 BaXHEWIIMX MPOSIBICHUNA 3KOHOMHYECKON COJIMJAPHOCTH SIBIISETCS
3alMTa OpaB nOpeanpuHumareneil. HyXkHo wuMeTrp B BHIy, YTO 3alllUTa IIpaB
OpeanpUHUMaTeed U MpaBoBas OXpaHa — HE OJHO U To xe. IlepBoe oOo3Hayaer
HOCIEAYIOUIME MEpPbl [0 BOCCTAHOBJIEHMIO YK€ HApyLIEHHBIX IIpaB, BTOPOE
MPEANOJaraeT MNPEBEHTUBHbIE MEPbl TOCYJapCTBa IOCPEICTBOM YCTAaHOBJICHUS
OTPAaHUYEHUIN  OINpENENeHHbIX JEUCTBUH MPOTUB  OXpaHAEMOro oO0beKTa —
npennpuHuMareneii. Bo-BTopeix, B Hayke HET €IUHOOOpPA3HOTO  MHEHHS
OTHOCHUTENFHO MOHATHH “dopmbl” u “crmocoba” 3amuThl mpaBa. [lo MHeHHio
TpeymaukoBa M.K., “crioco6” OTHOCHUTCS K MaTepHaIbHOMY IIpaBy, B TO BpeMs Kak
“dopma” — ompeneneHHas 3aKOHOM JI€ATEIBHOCTh TOCYJApPCTBEHHBIX OpPraHOB IIO
3amUTe TpaB NpeanpuHuMareneii °. B Hacrosmed pabore OyayT paccMOTPEHBI
IIPaBOBbIE CHOCOOBI (CpeACTBAa) 3aIIUTHl — JIOTOBOP U OTBETCTBEHHOCTh, a TaKXkKe
cylieOHbIe U BHECYIeOHBIE (POPMBI 3aIUTHI ITPaBa.

[IposiBieHME TNpPUHIMIIA 3KOHOMHMYECKOW COJIMJIAPHOCTH IIPU 3allUTe IIpaB
NpeANpUHUMATENed Ha CTaJAud BO3HUKHOBEHHUS JIOTOBOPHBIX MPAaBOOTHOUIEHUI
MO>KHO pacCMaTpHUBaTh B ABYX aCIEKTaX.

Bo-niepBbIX, 5JKOHOMHUYECKasi COMUAAPHOCTD MPOSIBISAETCA B 100POCOBECTHOCTHU
koHTpareHtoB. II. 3 cr. 307 rmacur, 4TOo “UpU YCTAaHOBJIEHUHW, HWCIOJHEHUU
00s13aTENbCTBA u nocjue ero MPEKPAILICHHS CTOPOHBI 00s13aHBI
JEHUCTBOBATh JOOPOCOBECTHO, YUYUTHIBAasl MpaBa M 3aKOHHBIE MHTEPECH JIPYTr Jpyra,
B3aMMHO OKa3bIBasi HEOOXOAUMOE COJIEUCTBHE ISl IOCTHXKEHUS 1IeJI 00s13aTeNbCTRA,
a TaKKe MPeloCTaBIIss APpYT IpYry HEOOX0UMYI0 HHPOPMAIIHIO.

Bropoii  acmekr = DKOHOMHMYECKOM  COJMIAPHOCTH B JOTOBOPHBIX
MPABOOTHOUICHUSIX BBIPAXKAETCS B TOM, YTO 3aKOHOAATEb IMPEIyCMOTpENl CBOOOIY
COTJIACOBaHUS TOJOXKEHUM J0roBopa i JOCTHXKEHHsS Haubosiee OJaronmpUsTHBIX
YCIOBHM 111 JOTOBAapUBAIOIIMXCS ~ CTOPOH.  Peanmzanus  SKOHOMUYECKOH

CONMIAPHOCTA TpU (OPMHUPOBAHUU U 3aKIIOYEHUU JOTOBOpPA TMEPEKIUKACTCS C
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oOUIMMM NPUHLMIIAMHU TpakJaHCKOro mpasa. Tak, “I0roBop CBsi3aH C KaTeropueu
«IUMCIIO3UTHUBHOCTHY», KOTOpasi MOHMMAETCsl KaK BO3MOXKHOCTh CBOOOJHOTO BBIOOpa
HOBEIEHUsI CyOBEKTaMU U OTpPakaeTcsi B COOTBETCTBYIOIIMX JMCIIO3UTHUBHBIX
Hopmax”*. CTOpOHBI B JIOTOBOPHOM TIIOPSZKE MOTYT IIPELYCMOTPETH JILIOTHBIMA
MOPSAJOK OIJIaThl WM OIUIaTy MO 4YacTsM, ecliu 3To Oyner Oonee ymaoOHO is
KOHTpareHta. Kpome TOoro, B caMoM JOTOBOPE MOYKHO INPEAYCMOTPETh €IIE OJHO
BAYKHOE MTPABOBOE CPEJICTBO 3aILUTHl — OTBETCTBEHHOCTH B CIIy4ae HEMCIOJHEHUS WU
HEHAJIEKAILEro UCIOIHEHUSI JOroBopa. OTBETCTBEHHOCTh MOKET OBITh OMNpeJeeHa
3aKOHOM, OJJHAKO y CTOPOH JI0TOBOPAa €CTh BO3MOYKHOCTb CAMOCTOSITEJIBHO YCTAHOBUTD
MOCJE/ICTBUSl HApyLIEeHUH, NOpsMO HE MNPEeIyCMOTPEHHBIX 3akoHOM. Haumbonee
pacnpocTpaHeHHOW oOuIel Mepol OTBETCTBEHHOCTH JUIsl BCEX BHUJAOB COIJIALLICHUI
ABJIIETCS. HEYCTOMKAa, OJHAKO HE BCErla MEphl OTBETCTBEHHOCTH, YCTAHOBJICHHBIC
3aKOHOJIaTEIBCTBOM, COPA3MEPHBI C OTBETCTBEHHOCTHIO, KOTOPYIO MOKHO YCTaHOBUTh
B JIOTOBOPHOM mopsiake. Hanmpumep, CTOpOHBI MOTYT MPEAYCMOTPETh KOHKPETHBIN
BUJ HEYCTOWKH, a Tak)Ke TaKhe Mepbl OTBETCTBEHHOCTH, KaK BO3BpaT aBaHCa,
oOpaiieHue  B3bICKaHMsI Ha  NIpPEeOMET  3ajiora, IpeKpalleHue  YCJIOBHS,
MpeyCMaTPUBAIOLIEr0 CKUIKY U T. 1.

DKOHOMHUYECKAs] COJMIAPHOCTh Ba)KHA HE TOJIBKO B MPEBEHLMHU, OHA HUIPAET
BAXHYIO pPOJb IPHU YPEryJIHPOBaHMM BCE K€ BO3HUKILEro cropa. Tak, MHOIME
BHeCyZieOHbIE (DOPMBI 3aLIUTHI TECHO B3aMMOCBSA3aHbI ¢ coauaapHocThio. Hanpumep,
MPETEH3UOHHBIN MOPSAIOK, MEANAINS U TPETeHCKOe pa30oMpaTeabCTBO HAlEICHbl Ha
HaX0X/IEHHE KOMIIPOMHUCCA MEKIY CTOPOHAMHU C YyYETOM UHTEPECOB APYT-ApyTa.

[TpyHIIMT PKOHOMUYECKON COJIMIAPHOCTU pealiu3yeTrcs U B cylneOHoN (opme
3aluUThl NpaB npeanpuHuMareneil. CyneOHoe pa3doHpaTenbCTBO, OTBEYAs] MPUHIIUITY
COCTA3ATENBHOCTH, SBIAETCS OTPAKEHHWEM KOHKYPEHIIMH CTOPOH, YbH HHTEPECHI

3a4aCTyr0 IpsAMO IIPOTUBOIIOJIOKHEI. O)IHaKO MNpeACTABIICTCSA, YTO pcaau3anus

KOHCTUTYITMOHHOTO MPHUHITUATIA YKOHOMHUYECKON COTUIAPHOCTH B CYJCOHOM MPaKTUKE

4 TIpeanpunuMarenbckoe npao Poccuiickoit ®epepanuu: yuebnux: B 1 1. / ote. pen. E.IL. T'y6un, I1. T. JlaxHo. 4-eu3.,
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J0JKHA OO0ECHevTh MOMJIMHHYIO 3alUTy MpaB npennpuHumareneid. [Iposisnenue
SKOHOMMYECKON  COJUIAPHOCTH TMPHU  Pa3pelICHUH  CIOPOB, CBSI3aHHBIX C
NpeANpPUHUMATEIBCKON JIeITeNIbHOCTRI0, BO3MOXHO B JABYX ¢opmax. C omHoM
CTOPOHBI, OHA MOYET MPOSBIIATHCSA B YBEIUYEHUN TUCKPEIUOHHBIX OJHOMOYUH Cya.
C 1pyroii CTOpOHBI, B COTPYAHUYECTBE CyJa U CTOPOH TIpu CyJeOHOM
pazOupaTeNbCTBeE.

Ha nanubiii MOMeHT cyneOHast cuctema PD HallesieHa Ha BBIHECEHUE PELICHHMS B
MoJIb3y OJHOW M3 CTOPOH ©Oe3 ydyeTa OSKOHOMHUYECKOW CHIJIBI CYOBEKTOB
npeAnpuHUMarenbekoit  aestensHoctd. ['youn E.IIL., paccyxnas o Bormpoce
COJIMJAPHOCTH, MPUBOJUT MPUMEP C HEYCTOMKOMW: 3a4acTyr0 OHa OBIBAET HACTOJIBKO
BEJIMKA, YTO NPEINPUSATHS BBIHYKICHBI OAHKPOTHTHCS, OCTaBJsisi pabOOTHUKOB 0e€3
CpPeACTB K cymecTBoBanmio®. Tam, rae cymebHOe pa3OUparelabCcTBO - 3TO BCEria
BOliHa, 0OJicueHHasi B MpaBoBYI0 (popmy, U O0pbOa 3a COOCTBEHHBIE MHTEPECHI, CYJ
JOJDKEH MCXOJWTh W3 COJIMJIAPHOCTH K OOEMM CTOpPOHaM, Y4YUTBasg OOBEKTHUBHBIC
MOCJIE/ICTBUS JIJIS1 Ka’KJOW U3 CTOPOH.

[ToMuMmoO yBenuyeHHUs PoOJid Cy/a BaXKHO CMEHHUTh aKIIEHT C CONIEPHUYECTBA Ha
COTPYAHUYECTBO Mexay ctopoHamu. Ha sto Hamenensl crateu ['K P®, xotopbie
3aKPEIUISIIOT ~ NPUHLIMI ~ TOOPOCOBECTHOCTH,  TMOJIOKEHUS O  CIPaBEIJIMBOM
pacrpesieieHud pUCKa, pa3ACiCeHUHM OTBETCTBEHHOCTH MEXIY Y4YaCTHHUKAMHU
HPKOHOMHUYECKON nedarenbHOCTH. KOHGIMKT B OCHOBE JKOHOMHYECKOTO CIOpa —
«00me3Hb, KOTOPYIO MOXKHO BBUICUHUTH TOJBKO MpuUjaras COBMECTHBIC YCUJIUS €ro
YY4aCTHHMKOB ¥ Bpaua — cyga»’. BaxxHO MOHMMATh, 4TO COTPYIHHUYECTBO CTOPOH — ITO
BaXKHBIN MEXaHM3M, CIIOCOOHBIM 00BEAMHUTHh B3aWUMOMCKIIIOUAIOIINE UHTEPECHI Yepe3
MOMCK KOMIIPOMUCCA, COMUAAPHOCTH U JIOBEPUSI MEKAY CYOBEKTaMHU.

[TonBoast uToru, HEOOXOIUMO OTMETUTh, UTO SKOHOMMYECKAs COJIMIAPHOCTh —

9TO IIPHUHIIMII, HpOHI/ISBIBaIOH_II/Iﬁ BCC OTallbl HpeI[HpHHHMaTeHBCKOﬁ ACATCIIBHOCTH.
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Kareropuss conmmapHocTH  WrpaeT  KIIOYEBYIO  pOJb B 3alIUTE  IpaB
npeanpuHUMaTeeil Kak B CyneOHOW, Tak M BO BHeCyAeOHOH (opmax u sBIsETCH,

CBOCTO poaa, rapaHTOM IPCAIIPUHUMATCIILCTBA.



