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BBenenue

AKTYaJIbHOCTh TeMbl. B COOTBEeTCTBHM C H3BECTHBIM JIATUHCKUM
BBIPQKEHUEM, KOTOPOE MHOTHE CTpPaHBl 3aKpElWId Ha 3aKOHOAATEIHHOM YpPOBHE,
PHCK CITy4ailHOW THOeNN Kakoro-imbo Ojara Bo3laraetcs Ha ero obmamatens (casum
sentit dominus). C To4ku 3peHHs MOJUTHUKH NPaBa JaHHOE TIOJ0KECHUE OOBICHACTCS
TEM, YTO JIUIIO0, M3BJICKAIOIIEE JOXOJbI U3 CBOETO OJiara, JOJDKHO MPENNpPUHSITH BCE
HeoOXxonuMmble Mepbl Mo ero 3amure. OnHako Kak OBITh B CHUTyalMsX, KOTAA
BO3HUKIIAK yiiepO O0OyCIIOBIIEH MPOTHBOIIPABHBIM BHHOBHBIM TIOBEJCHHEM WHOTO
muna? B rtakoMm ciydae ycnemHoe ()YHKIIMOHMPOBAaHHWE MPABOBOM CHCTEMBI
HEBO3MOXXKHO 0€3 HOpPM BTOPHUYHOTO TIOPS/IKA, KOTOPbIE OBbI,  BBITIOJTHSIS
NPEBEHTHBHYI0O W KOMIICHCAIMOHHYIO (YHKIHIO, 00eCneunBaid 3alluTy HWHBIX
MHCTUTYTOB TPaKAAHCKOTO mpaBa. OTBETCTBEHHOCTh 3a MPUYMHEHHUE BpENa, B 3TOM
CMBICJIC, SIBJISIETCSI OCHOBHBIM CIIOCOOOM 3aIllUThl HAPYIIICHHOTO OJiara.

JIeTKTBl — IpeBHEUIINN BU 00s13aTeNbCTB. JeTUKTHBIE 0053aTeNbCcTBA OBLIH
IIMPOKO pPACOpOCTPAaHEHBI B PUMCKOM TMpaBe. WX TMOsBICHHWE CBSI3aHO C
HEOOXOMMOCTBIO OTpaHWUEHUs YacTHOW MecTH (Vindicta) ¢ MOMOIIBIO BBEICHUS
mrpadoB (kommosuiuii). [IockoabKy pUMCKOE MpaBoO HE 3HAIO YETKOTO Pa3lIeIeHuUs
Ha TPaXIAHCKOE U YroJIOBHOE, CYIIECTBOBAJIO JIBa BHUJA JICIHKTHBIX HCKOB:
nyonmunbiii - (delicta  publica) wu  wactuenid  (delicta privata). enukrtHas
OTBETCTBEHHOCTh MPHU3HABANACh TOJILKO 32 TEMHU ACSHUSMH, IUJISI KOTOPBIX OBbLIH
NPEIYCMOTPEHBI CHCIUANBHBIC WCKH: TIOCSATAaTeNbCTBO Ha JIMYHOCTH (iNjuria),

BoposcTso (furtum), Hapymrerne Axsunesa 3akona (lex Aquilia) u mp.*

JlanpHelilee pa3BUTHE JICIIMKTHOTO TIpaBa ObLIO Ka3yHCTHUYHBIM: OHO
Pa3BUBAJIIOCH MYTEM 3aKOHOAATEIBLHOTO YCTAHOBIICHHS OTACNIBHBIX JEIUKTOB. JIUIIb
Ha pyoexe XVII-XVIII BB. Ha BoJHE TOCTOCTBOBABIIIEH WJEH €CTECTBEHHBIX MPaB

bpanmy3ckuii yuenbrii . ['poruii mpemayiokuin TPUHIUI TeHEPAIBHOTO JCIHKTA,

! Cm.: Pumckoe wactroe mpaBo: yue6Huk / ITox pea. U.B. Hosurkoro, W.C. Ieperepckoro. M.: KHOPYC, 2013. C.
575-590.



KOTOPBIM BIIOCJIEICTBUH OBUT 3aKPEIUIEH BO MHOTMX €BPOIEHCKUX xozexcax’. Tak,
CIIOKWJIMCh JIBE OCHOBHBIX MOJENH JEIMKTHOIO IpaBa: MOJEIb T'€HEPATBbHOIO
JICJIMKTA, TMpEArojararpnas KOMIEHCAUUIO JI000ro MNPUYMHEHHOTO Bpeda, WU
aHTJIMKCKas Ka3yHCTHUYHAs MOJIENb, COCTOAIIAS U3 CIIEHHUANIbHBIX 1eTUKTOB. [lo31Hee
NOSIBUJIACh TaKK€ HEMELKAas MOJENb, 3aHUMAIOMIAs IIPOMEKYTOUHOE MECTO MEXKIY
KOMIIETeHIIMEW cyna u 3akoHopatrend. B I'paxmanckom koaexkce PCOCP 1922 r. u
['paxxnanckom kogexce PCOCP 1964 r. HopMaM 0 AETUKTHBIX 00s3aTeNIbCTBAaX ObLIa
NOCBsIIIIEHA OT/IebHas riaaBa. OO1as HopMa O IETUKTHOM OTBETCTBEHHOCTH (1. 1 CT.

1064 I'paxxnanckoro kojekca P®) 3auMcTBOBaHa U3 NMPEALITYITNX KOJIEKCOB.

Ha Bcem 3Tame cBoero CymeCTBOBaHUA ACIIMKTHOC ITPABO BOCIIPHMHHUMAJIOCH
KaK COBOKYIIHOCTb HOPM, PCIryJIHPYIOIIUX AHOMAJIBHBIC IJIA 060p0Ta OTHOIICHMAI.
M3HavanbsHO ACIIUKTHOC IIpaBO CIYXHWJIO, B OCHOBHOM, 3alllUTC HMMYIICCTBCHHBLIX
npaB IMOTCPIICBIICTO, €TI0 JXW3HU W 3J0POBbI. BHOCJ’ICI[CTBI/II/I B IICPCUCHDb
3alluIIacMbIX Onar ,Z[O6aBI/IJ'II/ICB TAKKC JIMYHBIC HCHUMYIICCTBCHHBLIC IIpaBa,

HHTCIUICKTYAJIBHBIC ITpaBa U T. M.

He BbI3BIBalOT OCOOBIX AMCKYCCHMH BOIPOCHI, CBSI3aHHBIE C COOTHOUIEHUEM
NOHATUS  JEJIMKTHOrO  00s3aTe€nbCTBA W JIGIMKTHOW  OTBETCTBEHHOCTH,
HEOOXOJMMOCTh BBIJICJICHHSI YETHIPEX YCIOBUN JETUKTHOM OTBETCTBEHHOCTH: Bpeaa,
IIPOTUBONIPABHOCTH, BUHBI U IIPUYNHHO-CIIEICTBEHHOMN CBSI3H, & TAKKE€ BO3MOKHOCTb
CYILLIECTBOBAHMSI YCEUYEHHBIX COCTABOB IpaBoHapyuieHus. OCHOBHBIE JUCKYCCHH,
MMEIOIIME MPAKTUYECKOE 3HAYEHUE, CBA3aHbl C COOTHOLIEHUEM KOMIIEHCAllMOHHOM U
MPEBEHTUBHOM (DYHKIIMH, C BOIIPOCOM O BO3MOKHOCTH KOHKYPEHIIMHU AECIUKTHOTO U
JIOTOBOPHOIO HCKa. HepaspelleHHbIMU OCTAalOTCs TakKe BOIIPOCHI, CBA3AHHBIEC C
OTZEJIbHBIMHU YCIIOBUSIMU JEIUKTHOW OTBETCTBEHHOCTH. Jl0 CHMX MOp OTCYTCTBYET
€AUHBIN MOAXOA K ONPEACIICHUIO NOHATHSA IMPOTHUBOIIPABHOCTH, BHHBI, IPUYMHHO-

CJICICTBEHHOM CBSI3M, K PA3pEHICHUIO MPOoOJeM, BOZHHUKAIOIINX MPH OCIOKHEHHOU

bCm: [paiirept K., Kernp X. CpaBaurtenpHoe yacTHoe mpaBo: B 2-x T. T. I. OcuoBer. Tom II. Jlorosop.

HeocnoBarenpaoe oboramenune. Jlenukt / Ilep. ¢ Hem. M.: Mexaynap. otHomenus, 2010. C. 601.



IPUYUHHOCTU (KyMYJISITUBHOM, aJIbTEPHATUBHONW W OIEPEXKArOUIEil), BO3MEIIECHUIO

YHUCTO 3KOHOMHYCCKHUX Y6BITKOB.

Bce BBIIICIIPUBCACHHBIC BOIIPOCHI HPCACTABIIANOTCA IHIPOU3BOAHBIMU  OT
HpO6J’ICMBI IIOMCKA OITUMAJIbHOU MOACIIN ,HGHHKTHOﬁ OTBETCTBEHHOCTH. Takas
MOACIb, C OHHOﬁ CTOPOHBI, JOJIDKHA oOecreunBaTh HaIJIC)KAITYIO 3aIIUTY 3aKOHHBIX
HHTCPCCOB IIOTCPIICBIICTO, C z[pyroﬁ, YCTAHABJIMBATL PA3YMHBIC IIPCIACIIBI
OTBETCTBEHHOCTH. OCHOBHBIC MOACIIN HGHHKTHOﬁ OTBCTCTBCHHOCTH (q)paHHYSCKaH
MOJCJIb T'CHCPAJIBHOI'O ACJIMKTA, aHTJIUMCcKas u HEMCIKasAa MOI[eJII/I) HE ITO3BOJIAIOT

9TOro JOCTUTHYTb.

B 3apyOexHoil JOKTpHMHE HEPEAKO TNpenjaraetcsi IMOJHOCTHIO 3aMETUTh
WHCTUTYT JICJIIMKTHOM OTBETCTBEHHOCTH CTPAaXOBAaHUEM OTBETCTBEHHOCTU. Takue
MOMBITKK, B YACTHOCTH, OBLIM MPEANPHUHATHI B CKaHJAMHABCKUX cTpaHax, B HoBoii
Bemangun’. C OXHOM CTOPOHBI, MPEHUMYIIECTBOM TAKOTO IOAXOIA SBISETCS
YCKOpEHHas npoleaypa Bo3menieHus speaa. C aApyroi, Tako moaxo] CrnocoOCTByET
HEOPEKHOCTU CaMOT0 IMOTEPHEBIIET0, MPUBOJAUT K POCTY CTOMMOCTH CTPaxOBBIX
ycayr. Creayer TakXe HMMETh BBHUJY, UYTO CTpPaXxOBbI€ BBIIJIATHI OTPAHUYCHBI
JUMHUTOM OTBETCTBEHHOCTH CTpaxoBIIUKa. TakuM o0pa3oM, NpUMEHEHUE ACTUKTHON
OTBETCTBEHHOCTH SIBJISIETCSI TIO-TIPEKHEMY aKTyalbHBIM M B Onvkaiiiem Oymyiiem

BpsiJ JU Oy/IeT 3aMEHEHO CTPAaXOBaHMEM OTBETCTBEHHOCTH.

[IpoOnemMa TOHATHS W YCIOBHA OTBETCTBEHHOCTH 3a MPUYMHEHHE Bpeaa
IOpPEJCTaBIsIET OCOOYI0 aKTyaJbHOCTh [UJIi POCCHMCKOIO Tpa)IaHCKOro IIpaBa.
Pa3BuTue AENMKTHOrO mnpaBa HEBO3MOXXHO 0€3 BBICOKOM CTENEHW 3alllUThl MpaBa
COOCTBEHHOCTH W JIMYHBIX HEUMYIIECTBEHHBIX NpaB HWHAMBUAA, YTO HE OBLIO
XapakTEPHO JUII COBETCKOro mnepuoaa. Teopusl JEIUKTHOM OTBETCTBEHHOCTH
HEepeaKo OblIa orpaHuYeHa UAeOJOTMYeCKUMH paMkaMu. Hanpumep, ¢ TOUKM 3peHus
UJCOJOTHH OOBACHSATIACh HEBO3MOKHOCTh KOMIIEHCAllMM MOpPAJIBbHOTO Bpeda U
YIYIIEHHON BbIroJbl. Hacnenne coBeTCKOro nepuona NpUBENIO K TOMY, YTO Bpel B

Poccun KOMIICHCHUPYCTCA B MCHBIIEM KOJHMYCCTBC CIIydacB, UEM IIpHU I'CHCPAJILHOM

! Cm.: Koziol H. Basic Questions of Tort Law from a Germanic Perspective. Wien, 2012. P. 5-8.



nenvkTe. J[aHapIiA (HaKT ¢ y4EeTOM TOTO, YTO CyAeOHas MPaKTHKA HEPEAKO OTPHUIAET
BO3MOYKHOCTh KOMIIEHCALIMM YHUCTO 3KOHOMHUYECKOI'O BPE/IA, OCTABJISAET OTKPBITHIM

BOITPOC O CYIICCTBOBAHNH B Poccun IMPpHUHOUITIA TCHCPAJIbHOI'O JACIIUKTA.

HeoOxomumocTh  paspellieHusi BBIMICTIPUBEACHHBIX MPOOJIEM MOPOXKAAET
NOTPEOHOCTh, B OOpAllleHWH K OMNBITY Pa3BUTHIX EBPOIMEHCKUX MPaBOMOPSIIKOB.
[ToaTomy B HacTosIIEH IUIIIIOMHOM paboTe MUPOKO UCIOIB3YETCS ONBIT HEMELKOTO,
aHTJIMIICKOr0, (PpaHIly3CKOr0, aBCTPUICKOrO JEIMKTHOIO IpaBa, a TAKKE MPaKTUKA
MEXIYHApOJIHO-NIPABOBBIX YyHU(DUKauui: EBpOneicKkux MNPUHUMUIIOB JEIUKTHOIO
npaBa M MoJAENBHBIX IpaBWJI  €BPONEWCKOro 4YacTHoro mpasa. OpHako
JOTMATUYECKHUE MOAXOABI K MOHATHIO M YCIOBUAM OTBETCTBEHHOCTH 3a NPUYNHEHUE
Bpe/ia, CYLIECTBYIOIINE B 3apyOEKHOM JEIMKTHOM IIpaBe, HEOOXOAUMO IOJIBEPraTh

KpPITPI‘-ICCKOﬁ OLCHKC U aJallITUPOBATh K pOCCHﬁCKHM YCIIOBUSM.

CreneHb Hay4YHOUl pa3padOTAHHOCTH TeMbl. B OTEYECTBEHHOW HOKTpPUHE
UCCIICIOBAHMUSI, TTIOCBSIIICHHBIE MMOHATHIO M YCJIOBUSIM OTBETCTBEHHOCTH B JIETUKTHBIX
00s3aTeNIbCTBAX, MPEACTABICHHl B OCHOBHOM JIOPEBOJIIOIIMOHHBIMU M COBETCKUMU
paboTtamu. B yacTHOCTH, aBTOp ONMUpascsi Ha TEOPETUUECKHUE MOIXO0/Ibl, OTPAKEHHBIC
B Tpynax W.A. ITokposckoro, A.A. ArapkoBa, E.A. ®neiimun, O.C. Hodpde, A.M.
bemskoBoii, A.A. Co6uaka, B.T. CmupnoBa, b.C. AatumonoBa, I".K. Matseena,
K.M. Bapmagckoro, X.!. [IIBapua u ap.

B nacTosiiee BpeMst OTCYTCTBYIOT COBPEMEHHbBIE KOMIUJIEKCHBIE UCCIIEI0BAHMS,
CIIEIUAIBHO TOCBSIIEHHBIC MOHSITHIO U YCIOBHUSIM OTBETCTBEHHOCTH B JICJMKTHBIX
oOsi3aTtenbcTBaX. MOXKHO TakKe KOHCTAaTUPOBAaTh OTCYTCTBHE COBPEMEHHBIX
PYCCKOSI3BIYHBIX pa0OT, B KOTOPHIX Obl MHCTUTYT H3Yy4ajicsi B CpaBHUTEILHO-
MIPaBOBOM KOHTEKCTE.

B oredyecTBeHHOU MOKTpHMHE HAWMOOJBIIIEE BHUMAHUE YACICHO H3YYCHHIO
GyHKIUNA TETUKTHONW OTBETCTBEHHOCTH, COOTHOIICHUIO JEIUKTHBIX M JOTOBOPHBIX
TpeOOBaHUM, U3YUCHUIO TTOHSATUSI BUHBI, OCHOBHBIX TCOPUU MPUUUHHO-CJICICTBEHHON
CBsI3H, TIOHSATHIO BpeJa M CIIOCOOOB €ro BO3MEIIeHUs. BMecTe ¢ TeM, TpakTUYEeCKU He

M3Y4YEeHbl BOIPOCHl O POCCHUICKON MOJIENIN JIETUKTHOIO IMpaBa, O HEOOXOAMMOCTH
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BBIACIICHUA IMPOTUBOIIPAaBHOCTH KakK OTACIBHOI'O yCJ10BUA I[GJIHKTHOﬁ
OTBCTCTBCHHOCTH, HEC HCCICAOBAHbI TAaKXC BO3MOXHOCTbH KOMIICHCAIMHM YHCTO
OKOHOMHWYCCKHX Y6BITKOB, pPa3pCUICHUC HpO6JI€M, BO3HUKAIOIMIUX IIPHU OCJIOKHEHHOM

IMPUYINHHOCTHU.

IIeJIl) H 3aJa4Yu HCCJIeaJ0BaHMUs. HCHB HACTOAIICTO HCCICAOBAHUA —
OCYHICCTBUTD KOMILJICKCHBIN O6HI€TeOpCTH‘{€CKI/Iﬁ )51 HpaKTI/I‘{eCKI/Iﬁ dHaJIN3 IIOHATHUA
)41 YCJIOBI/Iﬁ OTBCTCTBCHHOCTH B  ACJIIMKTHBIX 00s13aTeILCTBAX. I[OCTI/I)KGHI/Ie

MOCTaBJICHHOM Ocan HOTpC6OBaJIO peHICHUA KOHKPCTHBIX 3a1d4, a UMCHHO!

. OTIpe/IeNICHUE TOHATHUS JAETUKTHOTO 0053aTeNbCTBA, COOTHOIICHUS JAETUKTHBIX
U UHBIX TPeOOBaHUM;

. n3ydyeHue QyHKIUNA TETUKTHON OTBETCTBEHHOCTH;

. PAaCCMOTPEHHUE OCHOBHBIX MOJEJIEH IEIUMKTHOTO IIPaBa, a TAKKe ONpEIeICHUE
POCCUICKON MOJENM JEIIUKTHOIO IIPaBa;

. U3Y4YEHUE YCIOBUM AEIUKTHOM OTBETCTBEHHOCTH, BONPOCOB, CBA3aHHBIX C
OTrpaHUYECHHUEM MPEJENIOB JIEIUKTHON OTBETCTBEHHOCTH.

MeTom0JIOTHYECKY0 OCHOBY HCCJIEAOBAHMS COCTABIISIOT OOIIEHAYYHbIE
METO/Ibl: AUAIEKTUYECKUH, JIOTUYECKUH, HICTOPUUYECKUI METOJIbI, METOJ] CUCTEMHOIO
aHaJln3a, METOJ CPaBHEHUM U aHaJOTUi, METObl 000OIEHHS, CUHTE3a, MHIYKIIUU U
nenykuuu. [Ipyw pemeHnr NOCTaBIECHHBIX 3aJad HCIIOJb30BAIMCh TAKKE YACTHO-
HAy4YHbIE METOJBI: HOPMAaTHUBHO-JIOTMYECKHUI, CPaBHUTEIBHO-IIPABOBOM, HCTOPHKO-

IIPaBOBOM U JIp.

Crtpykrypa padoTsl 00yCiioBJIeHa IPEAMETOM U 3ajayaMu UcclieoBaHus. B
MEepBOM TJIaB€ PAaCCMOTPEHBI MOHATHE U IOpUIUYECKasi MPUPOJa OTBETCTBEHHOCTU B
JETUKTHOM 0053aTEIbCTBE, COOTHOIIICHNUE JIETUKTHBIX U UHBIX TpeOoBaHUM. Bropas
rJIaBa TOCBSIIEHA HCCJICAOBAHUIO MOHSATHS TMPOTHUBONPABHOCTH KaK OTIACIBHOTO
YCIIOBUSI JIEJTUKTHOM OTBETCTBEHHOCTHU. [lOCKONIBKY TipaBOBas KBaTH(UKAIIUS
MOBEJICHUS JISTMKBEHTa B KAaueCTBE MPOTHUBOIIPABHOTO 0CO00 akTyajdbHa B Cllydae
BO3MEIIEHUS YKHCTO DKOHOMHUYECKOrO Bpena, MpobiieMa YUCTO SKOHOMHYECKUX

yOBITKOB OYyJIET pacCMOTpEHa B pamMKax BTOPOW TJaBbl. B TpeTheil TriiaBe pacKphITO
7



MOHSTHE BpeNa, PacCMOTPEHBI €ro BHUbBI, CIIOCOOBI pacueTa yObITKOB. YeTBepras
IJ1aBa IIOCBSIIEHA IMOHATHIO BHUHBI, IIATas — NPUYMHHO-CIEACTBEHHOW CBSI3M U €€

OCJIO’)KHCHHBIM CJIy4dasiM.



I'nasa |. IlonsaTHe ¥ OpUAHYECKAS] PUPOAA OTBETCTBEHHOCTH B

IEJUKTHOM 00513aTeJILCTBE
§ 1. ITonsiTHE OTBETCTBEHHOCTH B JICJIUKTHOM 00513aTE/ILCTBE

JlenuKTHOE™ 00S3aTENBCTBO — OOS3aTEIBCTBO, B CHIy KOTOPOTO JIMIIO,
NPUYUHUBIIEE BpeA JUYHOCTH WM HMYIIECTBY TpakJaHWHA, WMYIIECTBY
IOPUIUIECKOTO JINIIA 00513aHO BO3MECTUTh MIPUYMHEHHBIA BPEJ B MOJTHOM 00BEME, a
MOTEPIEBIINA UMEET IpaBo TpeOoBaTh BO3MeEIIeHUs AaHHOTO Bpeda (m. 1 ct. 1064
I'paxxnanckoro Koanekca P®?). TnaBa 59 T paxnanckoro Koaexca P® (manee — I'K
P®) naspiBaercs «O0s3aTeNbcTBa BCICACTBHE MPUYWHEHUS Bpela», a €¢ IepBas
crathsi — «OOIKMe OCHOBAaHMUSI OTBETCTBEHHOCTHM 32 TPUYMHEHUS Bpeaay,
CIIEIOBATENIbHO, 3aKOHOAATENh OTOXKECTBISIET TOHATHA  00s3aTeNbCcTBA U3
MPUYUHEHUS Bpela (JEIUKTHOE 0053aTeNIbCTBO) U OTBETCTBEHHOCTh 33 MPUYMHEHUE
Bpeaa. B aTom mposiBisieTcs OCHOBHasi 0COOCHHOCTh JEIMKTHBIX 00S3aTEIbCTB: UX
COZICP)KaHUEM BBICTYIIAIOT HMCKIIOYUTEIBPHO OXPAaHUTEIBHBIC IPABOOTHOIICHUS,
YCJIOBUSI OTBETCTBEHHOCTH B JICIMKTHBIX 00s3aTEIbCTBAX PABHO3HAUHBI YCIOBUSIM
BOBHHKHOBCHHSI JCIMKTHOTO oOs3arenscTBa’. TakuM — 00pa3soM,  JCTHKTHBIC
00s13aTeNbCTBA PETYIUPYIOT aHOMaJbHBIC AJII 000pPOTa OTHOIICHUS, 3alUINas WHBIC
UHCTUTYTHI TPaXXIaHCKOTO mpaBa  (mpaBo COOCTBEHHOCTH, JUYHbIE

4
HEMMYIIIECTBEHHBIC MPaBa, MHTEJUICKTYalIbHbIE MpaBa U T.11.) .

! TepmuH HeTHKT TPOHUCXOIUT OT JIATHHCKOrO cioBa «delictumy», O3Hauaolee «IIPOCTYIIOKY, «IPABOHAPYIICHUE.
Cm.: Eroposa M.A., KpsuioB B.I'., Pomanos A K. JlenukTHBIE 00s3aTenbcTBA W ACIMHKTHAS OTBETCTBEHHOCTH B
AHTJIMIICKOM, HEMEIIKOM H (ppaHIy3cKoM mpaBe: YueOHoe mocodue / OtB. pen. M.A. Eroposa. M.: IOctunmabopM,
2017.C. 32.

2Cm.: 1L 1 cr. 1064 I'paxnanckoro konekca Poccuiickoit @epeparuu (dacth BTopast) ot 26.01.1996 Ne 14-D3 (B pen.
ot 05.12.2017 r.) // CIIC «Koncynbrantllnrocy.

¥ Mo muemmio C.H. Bparycsi, 06s3aHHOCTh BO3MEILEHHS Bped HE TOXICCTBEHHA IENHKTHOH OTBETCTBEHHOCTH,
MOCKOJIBKY B IMEPBOM CIy4ae OTCYTCTBYET TaKOM AJIEMEHT HOPHIUUYECKOW OTBETCTBEHHOCTH KaK IOCYJapCTBEHHOE
npunyxaenue. Cm.: bparycs C.H. IOpuandeckas oTBeTCTBEHHOCTb U 3aKOHHOCTb. M., FOpuanueckas nutepartypa,
1976. C. 87-90.

* E.A. Onefimu onpeenser AeIHKTHbIE 0053aTeIbCTBA KAK OHO M3 CPEJCTB OXPAHBI YACTHON COGCTBEHHOCTH, 4TO
cOmmKaeT HEeNUKTHl co cTpaxoBanmeM. Cwm.: Oueiimun E.A. OO6s3artenscTBa W3 NPUYMHEHHS Bpena H W3

HEOCHOBaTeNbHOTO oboramienus. M.: I'oc. u3n-Bo ropuauieckoii gur., 1951. C. 8.



B  nuteparype BbLAENAIOTCA JBE€ OCHOBHBIE  (DYHKIIMH  JIEIHKTHOU
OTBETCTBEHHOCTH: KOMIEHCAllMOHHAass W mnpeBeHTHBHasA. M.A. IlokpoBckuii, A.M.
benskoBa, X. Komwmosb, M.M. ArapkoB YyKa3bplBalOT Ha MPEUMYIIECTBEHHO
BOCCTAHOBUTEJBHBIN XapakTep HEJIMKTHOM OTBETCTBEHHOCTH W BTOPOCTEIICHHYIO
pOJIb IIPEBEHTUBHOM (byHKulxml. I[To muenuro M.A. TlokpoBckoro, ycuieHue
MPEBEHTUBHON (YHKIUU «BHOCHUT B T'PaK/IaHCKO-TIPABOBOM MHCTUTYT BO3MEIICHUS
Bp€/la COBEPILIEHHO YYXK/JbIE €T0 IPAaBOBOM MPUPOIE KPUMUHAIUCTUYECKUE HAYAIIA U
B TO e Bpemsi OOHapyKMBAeT TIOJHYIO HECHPaBEIJIMBOCTh IO  aJIpecy
HOTepneBmero»2. X. Komuonps cuMTaer, 4To MOCTPOEHUE TPAXKIAAHCKOTO MpaBa Ha
IPUHIUIE AUCTPUOYTUBHOTO MPABOCYIUs TpeOYyeT KapIMHAILHOTO MTEPECMOTPa BCE
CHCTEMBI JIGIMKTHOH OTBETCTBEHHOCTH . AJNBTEPHATHBHYIO IMO3UIMIO MOMKHO
BCTpEeTUTH B padorax K.M. BapmaBCKoro4. CTOpOHHHMKaMU MPEBEHTUBHON (PyHKLIMH
SBIJIAFOTCS TAK)KE IOCIEAOBATENIM SKOHOMUYECKOro aHanu3a npasa. CorimacHo ux
IIO3ULINH, IIPEBEHLIM, IIPU KOTOPOU PacXobl 110 MPEAYNPEKICHUI0 BOSHUKHOBEHHUS
yiiep0a He MPEBBIIAIOT pa3Mep YOBITKOB, OyI€T OKa3biBaTh OJArOTBOPHOE BIIUSIHUE

Ha TpaXxAaHCKui 000pOT.

Bunurcs, 4to BhIIeTIEHUE KAaKOW-THMO0 TOMUHUPYIOMIEH QYHKIIMU JETUKTHOTO
npaBa SBJsieTCS Oe3yCHneuIHbIM. 3aKOHOJATEIbHOE PEryJIMpPOBAaHUE 3aBHCHUT OT
00OCHOBaHHOCTH OTpPaHUYCHHS TMpaB OJHOTO MHIWBHAA B TIOJB3Y JPYTrOro
(HampuMep, B CHUTYallUSIX C OTBETCTBEHHOCTHIO 3a HApYIICHHUE WHTEIUICKTYalbHBIX
IpaB, KOrJga HEBO3MOXKHO TOYHO OIIPEIEIUTh pa3Mep KOMIIEHCAllUH; B JENax O

3alMTe TpaB MOTpeOHMTENel, Korja 3alura MnoTpeduTelns mpuoOperaeT ocoboe

! Cwm.: TToxposckuii M.A. OcHOBHBIE MpoGieMsl rpakmaHckoro mpasa. M.: Cratyt, 1998 // Kmaccuka poccuiickoii
muBmiucTUKH. 1. XVI; BenskoBa A.M. I'paxnaHcKo-TIpaBOBast OTBETCTBEHHOCTh 3a NMPUYHHEHHE Bpena: Teopus u
npaktuka. M.: Usg-so MI'Y, 1986. C. 11-17; Koziol H. Op. cit. P. 75-84; ArapkoB M.M. OGsi3atenscTBa u3
npuunnenus Bpena u npoekt 'K CCCP // ITpoGnems! rpaxxaanckoro npasa. 1939. Ne 1.

2 ITokposckuit M.A. YVkas. cou. C. 277.

% Cm.: Komwmoms X. TpazuunoHHBIH OAX0/ K IPEBEHIUH B JICINKTHOM Tpase // BecTHHK rpakaaHckoro npasa. 2014.
Ne 5. C. 196-232.

* Tlo wmuenmo K.M. BapmaBckoro, JOMUHUpOBaHWE KOMIICHCAIIMOHHOW (YHKIIMM BEACT K YBEIHYCHHUIO
uMmyIecTBeHHoro paccimoenus. Cm.: Bapmasckmit K.M. O06s3aTennbcTBa, BO3HUKAIONIME BCICJACTBHE NMPUUUHEHHS

napyromy Bpeaa. M.: FOpuauu. u3a-s8o HKIO PCOCP, 1929. C. 20-23.
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3Ha4YeHHe U T.I.), @ HE OT BbIOOpAa MEXAYy AUCTPUOYTHUBHBIM U KOPPEKTUPYIOIIUM
IpaBoCyAUeM. 3aBHUCHUMOCTH pa3Mepa BO3MELIEHHUS OT (OpPMbI BUHBI JICTMKBEHTA,
OOBEKTUBHO-aOCTPAKTHBI METOJ MCUYUCIECHUS YOBITKOB, Hajduuue MTpadHbIX
yOBITKOB W TPOYME TMPOSBICHUS NPEBEHTUBHOM (YHKIUU TOTYEPKUBAIOT €€

3HAa4YUMOCTbD.

B m. 1 ct. 1064 T'K P® 3akpernyieH oOmMI MPUHIIMI OTBETCTBEHHOCTH 3a
npuYuHEeHue Bpena. B jurepaType OH OOBIYHO OTOXXECTBISACTCS C MPUHITUIIOM
reHEepaIbHOTO nemukra’. CornacHo JAHHOMY TPHUHIMMIY, caM (aKT TPUIUNHCHHS
Bpe/la SIBISETCS OCHOBAaHWEM JIsi BO3HUKHOBEHHS OTBETCTBEHHOCTH, BHUHA U
MPOTUBONPABHOCTh MPE3IOMUPYIOTCS. B nuTepaType TakKe BBIJACISIETCS TaKoH
MPU3HAK TEHEPAIBHOIO JECIUKTa KaK OTCYTCTBHE HpOTI/IBOHpaBHOCTI/IZ. Onnako
JTAaHHBIN BBIBOJ, OCHOBAHHBIN Ha TOJIKOBAaHHH (PPAHITy3CKOTO I€HEepaIbHOTO JICJIUKTA,
HE YYMUTBIBAET TOT (akT, yTO BO DpaHIIUU MPOTUBOIPABHOCTH SIBISETCS COCTAaBHBIM

DJIEMCHTOM BI/IHBI3.

[103BOJISAFOT M BBILMICTIPUBEICHHBIE XAPAKTECPUCTUKU TE€HEPAIBHOIO JICJIUKTA
OTHECTH POCCHUMCKOE JECIUKTHOE MPaBO K MPABOINOPAIKAaM, OCHOBAaHHBIM Ha
MIPUHIIUIIE TeHEepaabHOro nenukrta? Ilepen TeM kKak OTBETUTh HA JAHHBIM BOIPOC,

HE00XOAMMO PacCMOTPETh OCHOBHBIE 3apyOeKHbIE MOJIENIN AEIUKTHOTO MpaBa.

@paHIy3CKO€ JEIUKTHOE NPaBO — KIACCUYECKUM IMPUMEP CHUCTEMBI,
MMOCTPOCHHOW Ha MNPUHUUNE TEHEPAIBHOTO JeNuKTa. HopmMam o0 JeIuKTHOU
OTBETCTBEHHOCTH BO DpaHIiry3ckoM rpaxkaaHckoMm kojekce (mamee — @OIK)
MTOCBSIIIEHO BCETO IISTh CTATEM, CYIIECTBYIOIIMX €1IE ¢ MOMEHTa ero npuHATud. Cam
IPUHIIUAII TEHEePabHOTO JEeNHUKTa 3akperieH B cT. 1382 ®I'K, B cooTBeTcTBUU C

KOTOPOM «JIF000€ JCHCTBHE dYeIOBEKa, MPHUYMHSIONIEE APYroMy Bpei, OO0S3bIBacT

! Cm.: Poccniickoe rpaxaaHckoe rmpaBo: YueOHuk: B 2-x tomax. Tom II. O6s3arenscTBeHHOe npaBo / OT1B. pen. E.A.
CyxanoB. M.: CratyT, 2010. C. 1080. ABTop rnassl KopreeB C.M. (B coaBropctse ¢ E.A. CyXxaHOBBIM).

2 Cwm.: Escrurmees D.A. [IpUHIMN reHEPATHHOrO ENHKTA: COBPEMEHHOE COCTOSHHE M MEPCIEKTHBBI IPHMEHEHHS
(uactp mepBas) / BectHuk rpaxmanckoro mpasa. 2017. Ne 4. C. 48-80.

% Cwm.: Basic Questions of Tort Law from a Comparative Perspective / Ed. by H. Koziol. Wien, 2015. P. 59. Astop
rinaser Olivier Moréteau.
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TOro, KTO BHHOBEH B €r0 MPHYMHEHHH, JTOT BPEeI BO3MECTUTH» . Ilomo6HOE
3aKOHOJIATEIHPHOE PEIICHUE TepesiaraeT OCHOBHBIE MPOOJEMbI, BO3HHUKAIOIINAE B
MPAKTHKE, HA CyJIeH, PaCIIMpsET PEeaenbl ASIUKTHOM OTBEeTCTBeHHOCTH . LIIHpoKoe
pacmpocTpaHeHHEe BO3MOXXHOCTH KOMIIGHCAIIMK JI0O0TO Bpena OObBsSICHsETCA
pasBHTOH (PAHIY3CKOl CHCTEMOI CTpaxoBaHHS NEITHKTHON OTBETCTBEHHOCTH .
[Ipeumy1iiecTBO TaHHOW CHUCTEMbBI BUAUTCS B AJIACTUYHON (POPMYIUPOBKE MOHSITHS U
YCIIOBHI JEIMKTHOTO 0053aTeNIbCTBA, MO3BOJISIOIEH Cyly pa3peluaTrh Jejla UCXOAsS
U3 KOHKPETHBIX OOcCTosITeNnbcTB. Hemgoctatkom ke  ABISETCS  OTCYTCTBHE

OI‘paHI/I‘IeHI/Iﬁ OTBCTCTBCHHOCTH.

AHrnuiickass JeIUKTHAas CHUCTEMa CBOEM Ka3yHCTHUKOW OJIM)KE BCEro K
PUMCKOMY JAEIIMKTHOMY IIpaBy. B AHInMu BO3MEIlIEHHE Bpela NPOUCXOIUT IIyTEM
IpeIBSBICHUS MICKOB U3 OT/ACIBHBIX BUAOB JNenuKTOB (trespass, trespass on the case,
trespass to land u 1.1.)*. [TonoGHas Moaens Bo3HuKIa B CpenHue Beka, KOT/a 3allkTa
MpaB 3aBHCENA OT HAJIMYMS CICLUAIBHEIX KOPONEBCKHX TNPEANHCAHMI (WIits)”.
AHIIMiCKOe JENUKTHOE MPaBO BCE €IIE€ JIOMYCKAET BO3MOYKHOCTh YCTAHOBIJICHHS
HOBBIX JenukToB. Hanmpumep, B gene Donogue v Stevenson cys BBen 0JIMH U3 CaMbIX
PACTIPOCTPAaHEHHBIX HA CErOAHAIIHMI neHb nenukroB — tort of negligence®.
TpexanemenTtHast cTpykrypa storo nenukra (duty of care, damage, breach of the

. . 7
duty) HammomuHaeT QpaHIly3CKHii TCHEPATBHBIN ICTHUKT .

HeOHpeI[eJ'IeHHOCTI) IIOHATHUA ACIUKTHOI'O 00s3aTeNLCTBA | PHUCK HIMPOKOIO

CYJIEMCKOT0 YyCMOTpPEHUSI MOOYAUTEIN HEMEIKUX 3aKOHOAATEN e BOMPEKU MEPBOMY

! I'paxnarckuii koneke Opanmmn (Konexe Hamoneona). M.: MapoTponuk Memua, 2012 // CIIC «KoncynbranTllmocy.
Cr. 1382 ©I'K.

2 Cwm.: Lgaiirepr K., Ketu X. Vkas. cou. C. 602.

% Cwm.: Basic Questions of Tort Law from a Comparative Perspective / Ed. by H. Koziol. Wien, 2015. P. 18-20. Asrop
riaBel Olivier Moréteau.

* Cm.: Dam C.C. Van. European Tort Law. Oxford, 2013. P. 102-126.

® Cm.: Marsees IO.T. AHrno-amepukaHckoe AelnukTHoe npaso. M.: IOpuandeckasa aureparypa, 1973. C. 14.

® Cwm.: EBcrurnees J.A. Ykas. cou. C. 55.

" JlaHHbIi GaKT ¢ y4eTOM BO3MOKHOCTH BBEICHHS HOBBIX BUIOB JICIHKTOB MPHBOIMT HEKOTOPHIX YUEHBIX K BHIBOLY,
YTO aHTJIMHCKAs MOJENb TAaK)Ke IMOCTPOCHA HAa MPHHIUIE TeHEPAIBFHOIO NENUKTa, OTIMYHE OT (PAaHITy3CKOH MOJENn
HOCHUT JIMIIb KyJIbTyposiorndecknii xapakrep. Cm.: Tam xe.
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npoekty I'epmaHckoro rpaxaaHckoro yioxkeHus (mainee — I'TY) oTkazaTbest OT
NPUHIMIA TEHEPATBHOTO JeauKTa. OIHAKO NOCIEI0BAaTh AHIJIMICKON Ka3yUCTUUHON
CUCTEME 3aKOHOJATEIN HE PELIMIIUCH, T.K. COBOKYIHOCTh OTIEIbHBIX JICJIUKTOB HE
MOr7a OBITh HCYEPIIBIBAIOMCH . BO3HMKIA HEMeIKas TPEXWICHHAs CTPYKTypa
JNEJTUKTHOM  OTBETCTBEHHOCTH. B COOTBETCTBMM €  Takoll  MOJEIIbIO,
MPOTUBOIIPABHOCTh CBSA3BIBAETCSl C HapylUIEHUWEM OJar, mepedrcieHHbIX B a03. 1 §
823, napymenuem 3akoHa (a03. 2 § 823), ¢ neiicTBUEM, NPOTUBOPEYALTUM JOOPHIM
upaBaM (§ 826)%. Ha mpaxtuke mogoGHas cucreMa Okasanach Hed(ekTHBHOI. Bo-
NEPBBIX, CyJIbl CTAIH IIKPOKO TPAKTOBATh MOHATHE «IIPOYEE MPABO», 3aKPEIUICHHOE B
a63. 1 § 823 ITY, nmpus3HaBas nmpaBO Ha OCHOBAaHHUE U BEACHUE KOMMEPUYECKOIO
npeanpuaTHs°. Bo-BTOpbIX, 10 BepHOMY 3amedannio M.A. ITokpoBckoro, 6raronaps
§ 826 «HEONPENEICHHOCTDh OPUANYECKN OCIIOKHIETCA U BO MHOTO KpPaT YCUIIUBACTCS
HEONPE/IETICHHOCTRIO C TOYKM 3pEHHS «I0OphIX HpaBoB» . Takum oGpasoM,
TpEXWICHHAas: CTPYKTypa JEIMKTHOM CHCTEMBl HE II03BOJIMJIA HEMELKOMY

3aKOHOJIATEI0 OTPAaHUYUTH ChEepy CYIeUCKOTO YCMOTPEHUS.

AKTBI MEXIyHapOJHO-NPAaBOBOM YyHU(HUKaUWUM, Takue Kak EBpormneilickue
MPUHIUIBL AeTUKTHOrOo TipaBa (masiee — PETL) u MonenbHble mpaBujia 4aCTHOTO
npaBa (mamee — DCFR), 3aHMMarOT MPOMEXKYTOUYHOE MECTO, OAlaHCUPYS MEXIY
KoOMIeTeHIne cyna u 3akoHopatens. CorimacHo DCFR kommeHcanuw moJjiexuT
JUIIb TakoW ymiepO, KOTOpBIN MOANaacT MOJ MOHITHE HOPHUINYECKH 3HAYHMMOTO
Bpe):[a5. Conepxanue ct.1:101 PETL, mocBsiieHHOM OCHOBaHMSIM BO3HUKHOBEHUS

0053aTENIbCTB BCJICJICTBUE MPUUYUHEHUS Bpesaa, uaeHTH4HO cT. 1382 ®I'K, ycnoBue

om: Lpaiirept K., Kern X. Yka3z. cou. C. 602.
2 Cm.: I'paxxnanckoe ynoxenue ['epmanun: BBoaubIi 3akoH k ['paxranckoMy ynoxeHuro. 4-e¢ nza. M.: MHpoTpomuk
Menwua, 2015 // CIIC «Koncynsrantllmocy.
Cm.: Lpaiirept K., Ketn X. Yka3z. cou. C. 608.
* Moxposcknii M.A. Vka3. cou. C. 280.
® Cm.: MozienbHbIe TpaBHIIa eBporeiickoro dactHoro npasa / Ilep. ¢ anrn.; Haya. pen. H.O. Pacckasosa. M.: Craryr,
2013. C. 547-555.
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MPOTUBOIIPABHOCTH IIPSAMO HC IMOMMCHOBAHO B KOACKCC, OIHAKO BBIBOA O Cro

HaJIMYMH MOJKHO CIenarth u3 cr. 3:201 PETLY.

Taxum 006pa3zom, MOXKHO BBIJICIUTH TP OCHOBHBIX MOJIENU JIETUKTHOTO MpaBa:
MOJIeNIb, TOCTPOCHHYIO Ha TMPUHIUIIE TreHepaibHOoro jenukra (Ppanims),
aHTJIMHACKYI0 W HeMelKylo monenu. lIpakthueckoe 3HayeHue MOJO0OHOIO JENEeHUs
COCTOMT B CHEAYIOUIEM: IIpU T[EHEPAJbHOM JEJNUKTE BONPOC O HAIMYHAH
OTBETCTBEHHOCTH OyAET pa3peliaTbCsi Ha OCHOBE JCAYKTHMBHOTO METOJIa C Y4ETOM
BCEX OOCTOATENBCTB JI€Na, MPU HEMELUKOW MOJEIN — IMOCPEICTBOM HHIYKTHBHOIO
MeTo/a (MPUMEHEHHE OTBETCTBEHHOCTH 3aBUCUT OT HAJIMYHUA Bpelld, MTPUUMHEHHOTO
OINpEENICHHBIM OJlaram), Mpu aHIJIMMCKON MOJENU — B 3aBUCHUMOCTU OT BHJA HCKA.
CnenactBueM Ttakoil auddepeHmanuu sBIsSETCs, HarpuMmep, ToT ¢GakT, 4TO BO
@paHMK MIHAPOKO PACIpPOCTPAHEHA MNPAKTHUKA B3bICKAHUS YHCTO 3KOHOMUYECKHUX
yOBITKOB, B AHIJIMU, KaK NPaBUJIO, KOMIICHCAIUs JOMYCKAeTCsd NpPU HapylIICHUU
00s13aHHOCTH TposiBiIeHus 3a00ThI (duty of care), B 'epmanuu momoOHas mpakTUKA —

HCKIIIOUYCHUC.

BBuay TOr0, 4TO MOJENTH T€HEPATBHOTO JIEIMKTA BHITOAHA IS IOTEPIIEBIIETO,
a HEeMElKas U aHTJIMICKask MOJICNIH — JIJI1 OTBETYMKA, ONITUMAIbHBIM BUIUTCS TTOAXO/I,
OCHOBAHHBIM Ha MPUHLUIIE TECHEPAIBHOIO JeiukTa. [lombiTkM OrpaHuYeHus
OTBETCTBEHHOCTH YK€ Ha caMOM MepBOW cTaauu (YCTaHOBJICHUE BpeJa) SIBJISIIOTCS
Oe3ycrnemHpMd. BO3MOXHOCTh KOHCTATallud MPOTHUBOIPABHOCTU MPU OTCYTCTBUU
MCUEPIBIBAIONIETO MEPEUHs 3alllUIaeMbIX OJiar U BHUJOB JEIUKTOB BJICUET PUCK
HIMPOKOr0 CYAEUCKOro ycMoTpeHus. OrpaHnMuyeHue OTBETCTBEHHOCTH HOJIKHO
MPOMCXOAUTh NPU HU3YYEHUM TAaKUX YCIOBUM KakK IPOTUBOIPABHOE IMOBEICHUE U
CyObEeKTHBHAsl BUHA, MOCKOJIBKY TOJBKO Ha ATOM CTaIuU CyJl NPUHUMAET PEIICHHUE,
PYKOBOJICTBYSICH BCEMHU OOCTOsSITeNbcTBaMH jena. C ydeToM TOTO, 4TO JaHHBIC
YCIJIOBUSI JISTMKTHON OTBETCTBEHHOCTH MO OOIIEMY MPaBUITy TPE3IOMUPYIOTCS, TaKast
no3uIsl OyneT BBITOAHOW 1 Kpeautopa. [lpum »TomM Hanmuuue CyOBEKTUBHOTO

CTaHJapTa BHWHBI, OrpaHuYeHue chepbl  OTBETCTBEHHOCTH B  paMKax

! Cm.: Koziol H. Op. cit. P. 345-357.
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IPOTUBOMPABHOCTH  TO3BOJSAT OTBETYMKY M30aBUTHCS OT HEOOOCHOBAaHHOMU
OTBETCTBEHHOCTH. Takol NPOKPEIUTOPCKUN MOAXO[, 3akperieHHeli B PETL, B
HauOobIIEH CTENEeHH OyJIeT crnocoOCTBOBAaTH KOMIIEHCAIIMOHHOW U MPEBEHTUBHOM

IIpupoac I[CHHKTHOﬁ OTBCTCTBCHHOCTH.

Ha nepssriit B3msia, 0. 1 ct. 1064 'K PO nonyckaer oTHECEHUE POCCUUCKOM
MOJENN K MOJEIU TeHepanbHOro Aenukra. OIHAKO AaHHBIA BBIBOJ HE COBCEM
KOPPEKTEH C TOYKM 3pEHUS MPAKTUKU: POCCUUCKHE CYAbl HEPEIKO OTPHUIAIOT
BO3MOXXHOCTh BO3MENICHUS YKUCTO SKOHOMHYECKHUX MOTeph. Buautcs, uyto
OTEUECTBEHHOE JICIMKTHOE TMPaBO JIOJDKHO OTXOJUTh OT Y3KOJOTMAaTHYECKOU
TPAKTOBKU TIOHSATHSI BpEJa, a OTPAaHUUYEHUE JEITUKTHOM OTBETCTBEHHOCTH JOJIKHO
MPOUCXOJUTh HA CTAJAUM KOHCTATallMM TaKUX yCJIOBUM Kak BHHA U

IPOTHUBOIIPABHOCTb.

Takum 00pa3oMm, NETUKTHBIE O0O0S3aTENBCTBA, PETYIUPYS AaHOMAJIbHBIC IS
0o00poTa OTHOIICHHWS, CIIY)KaT YCTPAHEHUIO OTPHUIATEIBHBIX  ITOCICICTBHM,
BO3ZHUKIIINX BCIIEACTBUE MPUUYUHEHUsS Bpena. HopMbI 0 IeTUKTHON OTBETCTBEHHOCTH
UMECIOT TaKXe TMPEeAyNpPEANTEIIEHYI0 HAMpPaBICHHOCT,. HEBO3MOXHO BBIICIUTH
KaKyr-TH00 JTOMUHUPYIOIIYIO (DYHKIIUIO JETMKTHOTO TIpaBa: IpUMEHEHUE
CyOBEKTUBHOW BHHBI, MITPa(HBIX YOBITKOB, OOBEKTHBHO-aOCTPAKTHOTO METO/a
pacdeTa yOBITKOB CBHUIETEIBCTBYIOT O TOM, YTO HOPMBI JCIMKTHOTO MPaBa CTPOSTCS
KaK Ha KOPPEKTHPYIOIIEM, TaK M Ha JUCTPUOYTMBHOM MpaBocyauu. Poccuiickoe
JETUKTHOE TIPABO JOHKHO CTPOUTHCSA IO TMPHUHIIAITY TEHEPATBLHOTO JEIUKTa Kak

MOJIC/IH, B HAUOOJIBIIIEH CTEIIEHN CITOCOOCTBYIOIICH 3aIIUTe KPEIUTOPA.
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§ 2. KoHkypeHIusl 1eJIMKTHBIX M HHBIX TPeOOBAHM I

AKTyalnbHOCTh  JAHHOTO  BOMNpoca  OOBICHSIETCS TE€M, 4YTO  BBIOOD
HEHAJUIeKaIEro crnocoda 3allliThl HApPYIIEHHOIO IMpaBa MOXET CTaTh NPUYHMHOU

OTKa3a B y/I0BJICTBOPEHUU UCKOBBIX TPEOOBaAHUM.

I[J'ISI JACIINKTHBIX 00513aTEILCTB B OTJIMYHE OT BCIIHO-IIPABOBbIX CIroco0o0B
341U ThI HCO6XOI[I/IMO HaJINn4Yu€ BUHBI U ymep6a. Ecau x MOMCHTY BO3HHUKHOBCHUS
CII0pa BCIIN Y OTBCTUHUKA HC OKAYKCTCA, TO K TAKOMY JIMIY MOKHO IIPCABABUTH JINIIb
I[CJ'IHKTHBIﬁ I/ICKl. I[CJ'II/IKTHLIC 00s3aTCIIBCTBA MOI'yT TakKXC OOIIOJHATH BCHIHO-

IIPAaBOBLIC CITOCOOBI 3alIUThI, HAIIPUMCP, IIPU BUHIUKAITUH HOBpC)KI[GHHOﬁ BCIIIH.

JIns TpUMEHEHUsSI PECTUTYIMU B OTJIWYHME OT BO3MEIICHUS YOBITKOB I10
JIETUKTHBIM UCKaM He TpeOyroTcs Hanmuuue BUHBI U Bpeaa. [lo maenuto [1.0. Ty3oBa,
«TPU PECTUTYIIMU UCTPEOOBAHUIO MOJICKUT, KaK MPABUIIO, TO, YTO MOTYUYECHO JIUIIOM
M0 HEACUCTBUTENBHONU CJIEJIKEe, a IOTOMY JHOO €My HE MPUHAJICKHUT, JUOO
COCTaBJISIET €ro0 HEOCHOBaTeNIbHOE oboramieHue. Takoi Bo3BpaT HUKAaK HE CBSI3aH C
MPUYMHEHUEM BpeJia U MEPOU OTBETCTBEHHOCTH HE sABisieTcsl. OO0 OTBETCTBEHHOCTH
MOXHO TOBOPHUTH JIUIIbL B TOM CIllydae, €CJIHM IMojy4aTesib 00si3aH BO3MECTUTH
CTOMMOCTb MOJTYYEHHOT'O TI0 HEJICHCTBUTEIBHOM C/IENIKE B IEHBI'AX MPU OTCYTCTBUM Y
HEro COOTBETCTBYIOLIET0 0OOTAIICHHs (HAIPHMEp, €CII Belb Horubima)y’. Cleayer
TaK)ke€ UMETh BBULY, YTO peajn3alys MpaBa Ha Cy1€OHYIO 3alUTy IyTeM O0palieHus
C MCKOBBIM 3asIBJICHUEM O MPUMEHEHUHU TMOCIEACTBUN HEIEUCTBUTEILHON CIIEIKU HE
UCKIIIOYaeT BO3MOXXHOCTb JIAJIbHEUINEro OOpameHuss C JEIUKTHBIM HCKOM:
HEIMOCPEJICTBEHHBI KOHTPAreHT IO CAEJIKE M TPeThe JUIO0 OyayT COJHAAPHO

3
OTBCTCTBCHHBIMU IICPCA UCTIHOM .

Lo Cyxanos E.A. BemHoe npaBo: HayuyHO-NI03HaBaTenbHbIN ouepk. M.: Craryrt, 2017. C. 254.

2 Tyso08 JI.O. PecTUTYIHS IPU HeEHCTBUTEILHOCTH CICIOK | 3aIHTa J0GPOCOBECTHOrO MPHOGPETATENsS B POCCHIACKOM
rpaxaaHckoM npase. M.: Craryr, 2007. C. 106-107.

3 Cm Onpenenenne BepxoBHoro Cyma P® or 22.05.2017 mo memy N 303-DC16-19319, A51-273/2015 // CIIC
«Koncynsrantllmoc» (JIMI0, COBepUIMBIIEE TPOTHBOIPABHBIE YMBIIUIEHHBIE NEHCTBUS MO ABOIHON Mpoake OJHOTO
00BeKTa, 0053aHO BO3MECTHTH NMPUYMHEHHBIE 3TUM YOBITKH JHIly, SBISBIIEMYCS KOHEYHBIM ITOKYIIATEIEM 3TOTO
00BEeKTa IO OTHOHN M3 IEMOYeK IePenpoaaK, OAHAKO He IPHOOPETIIEMY Ha HETro MPaBo COOCTBEHHOCTH).
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BBII[@HHIOTCH ABa KPHUTCPHA pPa3rpaHUvdCHHA JCJIMKTAa W KOHIAUKIHWH: B
3aBUCHUMOCTH OT HaJIW4YuWsd BHUHBI U OT O6p330BaHI/I$I HMymeCTBCHHOﬁ BbII'OAbBI Ha

1
CTOPOHC OTBCTYHKA 3a CUHCT YMAJICHUA HMYIICCTBCHHBIX Omar ucroa .

IIpakTHueckoe 3Ha4CHUE B pasTpaHUYCHUM KOHIUKLIHAH U JCIIMKTa COCTOUT B
TOM, YTO, OOpAIasiCh C UCKOBBIM 3asIBJICHHEM O BO3BpaTE CyMMBbI HEOCHOBATEIHLHOTO
oOoramieHus, HCTEl MCKIYAET JajJbHEHIIyI0 IIOCTAaHOBKY BONpOCAa O BHHE
OTBETYMKA, OJTHAKO, PUCKYET MOJIyYUTh CyMMY BO3MEILEHUS, KOTOpask OyJeT MEHbIIE
yeM cymMma YOBITKOB, B3bICKMBaemas Mo JenukTHOMYy ucky. Kak ykasesiBaer B.T.
CMUpPHOB «IIpH HEOCHOBATEIBLHOM OOOTalllEHUU HET COOTBETCTBUSI UMYIIECTBEHHOMN
BBITO/IbI MPUOOpPETATENS MOTEPAM MOTEPIEBIIETO: MOCIEIHEMY yIIEPO BO3MEIIAETCS

2
TOJIBKO B TOM pasMeEpe, B KAKOM JOJIDKHUK oboraTuics»”.

B HaCTOAIICC BPCMA CYIICCTBYIOT ABaA IIOAXO0JA4 K IIPUMCHCHHUIO KOHIUKIIUNU U
JCIHNKTa: CY6CHI[HapH0€ IMPUMCHCHUC KOHIUKIOHNH, KOI'la BOCCTAHOBJICHUC IIPaB

MOTCPIICBHICTO HEBO3MOXXHO IIPpHW IIOMOIIMU ACIIMKTHOTO HCKA, W IO3WIHA, KOTOpas

! Cm.: Poccmiickoe rpaxaanckoe mpaBo: Yuebuuk: B 2-x tomax. Tom II. O6si3atensctsenHoe mpaso / Ots. pex. E.A.
CyxanoB. M.: CratyT, 2010. C. 1080. C. 1160-1162. ABtop rnaBsl B.C. Em. Ilo muenuto B.T. CmupHoBa u A. A.
Cobuaka, pasrpaHuueHHe HEOOXOJMMO MPOBOJIUTH IO OCHOBAHMSIM BO3HMKHOBEHHS, IIEJIEBOMY HA3HAYCHUIO H
COACPIKAHUIO KaXI0ro u3 00s13aTEIBLCTB. E]II/IHCTBCHHI:IM OCHOBAaHHEM BO3HUKHOBCHHA JACIUKTHOI'O 00s13aTeNLCTBA
ABJISIETCS TPaKAAHCKOE IPAaBOHAPYIIEHWE, B TO BpeMs KaK KOHAMKIIMOHHBIE 00s3aTeNIbCTBA MOTYT BO3HHUKATh M3
Pa3IMYHBIX IOPUINYECKHX (aKTOB (IIOCTYNKOB, IPOTHBOIPABHBIX IEHCTBHH, MPaBOMEPHBIX NEHCTBHH TPETHHX JIHI,
coObITnil). JlenmuKkTHBIE O00s3aTeNBbCTBA MPECHENYIOT IIedh BOCCTAHOBICHUS HApYIICHHOHW IpaBOHAPYIICHHEM
MMYILIECTBEHHOW cepbl MOTepHEeBIIEro 3a CUeT NMPUUYMHHTENS, a LeNIb KOHAMKIMOHHBIX 00S3aTeNbCTB — M3BSTHE Y
nproOperaTens UMyIIeCTBa, IPHOOPETEeHHOTO 6e3 TOCTaTOYHBIX OocHOBaHMH. ComepikaHue AETMKTHOTO 00sA3aTeNhCTBa
obpazyeT oTBeTCTBEHHOCTh. O053aHHOCTh BO3BpaTa HEOCHOBATEIHHOT'O 00OTaIIEeHNs, KaK TPaBUIIO, OTBETCTBEHHOCTHIO
He sBisiercs. Cm.: CmupHoB B.T. Cobuak A.A. OOmiee ydyeHHWEe O JCTUKTHBIX O0S3aTENbCTBaX B COBETCKOM
TpaXAaHCKOM TpaBse: YdeOHoe rnocodue. Jlennnrpaa: U3n-so JII'Y, 1983. C. 117-124. B.T. CMupHOB Takxe yKa3bIBaeT
Ha TOT (haKT, 4TO NPU HEOCHOBATEILHOM O0OTaIlIEHUH JI0JDKHUKOM BCETJia SIBJISIETCS] 000raTHUBIINIICS, B TO BpeMs Kak B
JISTMKTHOM 00513aTeIbCTBE B KaYECTBE JIOJDKHUKA HEPEAKO BHICTYNAeT HE caM NMPUYMHHUTENb Bpea, a TPEThe JIMIO, Ha
KOTOpOE 3aKOH BO3JIaraeT 00s3aHHOCTH 10 Bo3MenieHuto Bpena. CM.: ['paknanckoe mpaBo. YueOnuk. Yacts 2 / Ilox
pen. A.IL. CepreeBa, }O.K. Toncroro. M.: ITpocnekt, 1997. C. 770. ABtop riassl B.T. CMupHOB.
2 Cm.: I'paxaanckoe mpaBo. Yue6uuk. Yacts 2 / ITox pen. AL Cepreesa, FO.K. Toucroro. M.: ITpocrekr, 1997. C.
771. Atop rnassl B.T. CMupHOB.
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JIOIYCKAET KOHKYPEHIUI0 UCKOB MEXIY co6Oit. BTopoit moaxox W3BECTEH aHIIIO-
amepukaHckuM mnpaBonopsiakam. Kak ykasesiBaer J[.B. HoBak, «B Aurmuum obiiee
IIpaBO IPEAOCTABIACT MOTEPIEBIIEMY BO3MOXKHOCTb OTKa3a OT JIEJIMKTHOIO
TpeboBaHusi 0 Bo3MemieHnu ymiep6a (waiver of the tort) m mpenbsiBieHus BMECTO
HEro McKa M3 HEOCHOBATENbHOro oborameHusa. OIHAKO pOCCUMCKUI 3aKOHOIATENb
n30pajl COBEPUICHHO HMHYK MOJIENb PETVIAMEHTAllUM OTHOUIEHWH (OJIM3Kyr0 K TOH,
KOTOpast HCIOJIb3YETCS B CTPAHAX POMAHCKOW MPaBOBOM CEMbH), 3aKpenuB B c¢T. 1103
I'K P® npusnak cyOcuauapHOCTH OOHIETO KOHJIMKIIMOHHOTO HCKa, O3HAYaroIui
3aIpeT ero KOHKYPEHIHH C KAKHMH-TA60 MHBIMH CIICIMATBHBIMU TPEOOBAHMSIMI .
Takum o00pa3oM, KOHKYpPEHUUs JI€TUKTHBIX M KOHIUKIHMOHHBIX HCKOB B
OTEYECTBEHHOM T'PaXKIaHCKOM IIpaBe He gomyckaercs. ClenyeT Takke UMETh BBHIY,
YTO HKCTPEOOBaHME KOCBEHHOrO oOorameHuss OyIeT NPOUCXOJIUT MyTEeM

NPEABSIBICHUS ICIMKTHOTO UCKA CO CChUIKOM Ha a03. 2 . 2 cT. 15 T'K PO,

JIenuKTHasT ~ OTBETCTBEHHOCTb  BO3HMKAET IIPM  HApPYLIEHUU  YYXKOTO
aOCOJIIOTHOTO TpaBa, a JOTOBOPHAs — OTHOCUTENIBHOIO MpaBa. ClIeACTBUEM TAHHOTO
pasrpanuueHus siBisieTcsi npuMmeHeHue riaaBbl 59 'K P® 006 o06s3aTenscTBax w3
npuuuHeHus Bpeaa win riassl 25 ['K PO, ycranaBnuBaroieil OTBETCTBEHHOCTh 34
HapyleHue o0s3arenbctB. C y4yeToM TOro, 4YTO B JIEIMKTHBIX 00s3aTENbCTBAX
JOJDKHUKHU HECYT COJIMAAPHYIO OTBETCTBEHHOCTD, a TIPU HApYyILIEHUU 0053aTENbCTB —
no oOmeMy MNpaBUiy JOJEBYIO, YUYUTHIBas BO3MOXXHOCTh YMEHBIIEHHUS pa3mepa
BO3MEILIEHUS BpeAa, MPUUYMHEHHOTO JIETUKBEHTOM MCXOJS U3 €ro MMYIIECTBEHHOIO
MOJIO’KEHUS, U3 3aBUCUMOCTH pa3Mepa BO3MEIICHU OT JIto0OM BUHBI KpEAUTOpa IpU
JIOTOBOPHON OTBETCTBEHHOCTU W T.M., pa3/ieJIEHUE JAaHHBIX BUAOB OTBETCTBEHHOCTH
MMEET OIPOMHOE IIPAKTUYECKOE 3HaveHue". [IocKOJIBKY Ha3BaHHBIN KpUTEpPUU

pasrpaHuueHuss Hed(P(HEKTHUBEH, OTEUYECTBEHHOE 3aKOHOJATENCTBO  JOJKHO

em: Bomomapckuii [I.b. K Bommpocy o MexaHu3Me 3aluThl JODKHHKA OT HEOCHOBATEIHHOTO JCHCTBUS CYIEOHOTO
akra // Bectauk BAC P®. 2013. Ne 6. C. 94-117.

? Hoaxk JI.B. HeocHoBaTeIbHOE 0GOTaIICHHE B rpaxnaaHckoM mpase. M.: Craryrt, 2010. C. 336.

% Cwm.: cr. 15 T'paxmanckoro komexca Poccuiickoit ®eneparu (dacts Bropas) ot 26.01.1996 Ne 14-03 (pex. or
05.12.2017) // CIIC «KoncynbranTlIrocy.

* Cm.: BensikoBa A.M. Vkas. cou. C. 24-33.
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JOTYCKaTh BO3MOXXHOCTh KyMYJISIIMHM JCIUKTHBIX W JIOTOBOPHBIX TpeOoBaHuii. B
HACTOSIIEE BpeMs CyneOHas IIPAKTHKA HOCHT IIPOTHBOPEUMBBIN XapaKTep', a 3aKOH
peaycMaTpuBaeT MOJAOOHYI0 KyMYJSILMIO JIMIIb B OJHOM CJIy4yae: BO3MEIICHHE
Bpe/la, MPUYMHEHHOTO BCIIEJICTBUE HEJIOCTATKOB TOBAPOB, padoT win yciuyr (cT. 1095
['K P®). Bo3MOKHOCTh KOHKYPEHIIUU JOTOBOPHBIX U JIETUKTHBIX MCKOB MPU3HAETCA
B CTpaHax obOmero mpaBa u IepMaHum’. BHINTCA, 9TO KyMy/Sus OJDKHA
JIONyCKaThCsl TOJIBKO B TEX CIydasX, KOTJIa HEBO3MOXHO OIPEICIUTh XapakTep
BO3HHMKIIMX TMPAaBOOTHOLIEHUWH. Tak, Hamuyue B JOTOBOpE TMOJOXKEHUU 00
OTPAaHUYECHUM  OTBETCTBEHHOCTHM  SIBJIIETCS ~ OCHOBaHUEM ISl  NPU3HAHUA
IIPaBOOTHOMLICHHS] OTHOCUTEIBHBIM . KyMYISIHS JOTOBOPHBIX M JCIHKTHBIX HCKOB
JIOJKHA JTOITYCKAThCsl M B CIy4YasiX, KOTJa MOTEHIIUAIbHBIN IEIMKBEHT U KOHTPAreHT

ABJIAIOTCA pa3HbIMU JIMIIAMHA.

Takum oOpa3oM, JENUKTHBIE O00S3aTENIbCTBA, SIBISACH JIPEBHEUIIMM BHUIOM

065[33T€J'IBCTB, I10 CBOCMY COACPKAaHUIO COBITIaAaroT C IOpHI[PI‘JGCKOfI

! Hanpumep, Hepeaxo Cy/bl OTKa3bIBAIOT B YIOBICTBOPEHHH MCKOBBIX TPEOOBAHMIL, MOCKOIBKY HCTILOM ObLT M36paH
HeHauIexamuii cnocoO 3amutel. Cum.: [locraHoBneHne ApOUTpakHOTO cyma Ypaibckoro okpyra ot 12.04.2016 Ne
®09-2352/16 mo memy Ne A07-14497/2014 // CIIC «Koncymprantllmtoc» (COOCTBEHHHK yKa3al Ha HOBPEKICHUE
MMYIIECTBA BBUIY 3aTOILICHHUS MOJBAJIFHOIO MOMEIIEHHUS H3-3a MIPOpPhIBA BOAOIPOBOA, HOJIarajl OTBETCTBEHHBIMH 3a
ymep0 JIUIaMH BOJOCHAOXKAIOIIYI0 OPTaHM3ALMI0 M OPraH MECTHOI'O CAaMOYIIPABIICHWS, HE BBISBHBIIUX aBapUiHBIN
y4acTok TpyObl. B ynoBneTBopeHnn TpeGoBaHUSI OTKa3aHO, TaK Kak M30paH HEHaJIeKalWid crioco0 3alIuThl MpaBsa,
TpeOOBaHHE 3asBIEHO K HEHAJUIeXKAl[UM OTBETYMKAM; COOCTBEHHMKOM 3aKIIOUEH JOTOBOP XpPaHEHHS CIOPHOTO
UMYILIECTBA B yKAa3aHHOM IIOMEIICHWH W €CTh BO3MOXKHOCTH IPEIBSBHTh TPEOOBAHHME K XPAaHUTEIIO B paMKax
JIOTOBOPHOH OoTBeTCTBeHHOCTH). CymmecTByeT u anprepHaTUBHBIN moaxon. Cm.: ITocranoBienne ®@AC TloBomkckoro
okpyra ot 17.10.2013 mo gemy Ne A65-27653/2012 // CIC «Koncynerantllnrocy (mpuHamiexaiiee
MpeANPUHUMATENI0 UMYIIECTBO OBUIO YHHYTOXKEHO B pe3yJbTaTe IMoKapa B apeHIyeMOM MM HEXWIOM IOMEIICHHH.
@DaxT BOZHUKHOBEHHUS TOXapa MpeIlpUHIMATENb CBA3BIBACT C HECOOIIOAeHHEM COOCTBEHHUKOM IOMEIICHHS MPaBUIT
nokapHoi ©e3zomacHocTH. TpeboBaHHE OBUIO yIOBIETBOPEHO, MOCKOJIBKY YCTAHOBJICHO HapyIIEHHE COOCTBEHHHKOM
MOMEIIIEHUS TPaBMII MoXKapHOH Ge3omacHocTH. [loxkap mpou3omien Npu KaUTaIbHOM PEMOHTE KPBIIIN apeHAyeMOro
NpeANpUHAMATENEeM IIOMEIIEHUs CKJIaJa, IMpH 3TOM COOCTBEHHHUK IIOMEIIEHMs, Oyay4yM apeHjojareieM, He
IpeayNpeaui apeH1aTOpOB O MPOBEICHUH AJICKTPOCBAPOYHBIX padoT).

2 Cm: [Baiirept K., Kerny X. Yka3s. cou. C. 623. Onnako Bo ®@paniyu npuMensiercst npasuio «regle de non-cumuly, B
COOTBETCTBHMH C KOTOPBIM 3aIlpeIiaeTcsl KyMYJISIHS ISTUKTHBIX M JIOTOBOPHBIX TpeOoBaHMi. Takol 1moxo/1 BEI3BIBAET
BO3pakeHUs BO (paniry3ckoit qokrpune. Cm.: Basic Questions of Tort Law from a Comparative Perspective / Ed. by H.
Koziol. Wien, 2015. P. 33-35. Astop riaBsl Olivier Moréteau.

% AHATTOTHYHBIH TIOXO0/] CYIIECTBYET B aHTIHICKO# cyae0Hoi npaktike. CM.: Matsees FO.I'. Vkas. cou. C. 28-29.
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OTBETCTBEHHOCThbIO. (0s3aTenbCcTBA W3 NPUYMHEHHMS] BpeAa OCHOBAaHBI KaK Ha
KOMIICHCAIIHOHHOM, TaK W MPEBEHTUBHOM (yHKIUAX. Poccuiickoe NeTMKTHOE MpaBo
JNOJDKHO CTPOMTBCS 10 IPUHLUIY T'€HEPAJIBHOIO JCIIHMKTa, KaK MOJEIU B
HauOoJIbIIeH CTENEHU CIOCOOCTBYIOIIEH 3amMTe MpaB KpeauTopa. OTeuecTBEHHOE
3aKOHOJATEIbCTBO U CyAcOHas MpakTUKa, MOJ0OHO 3apyOexHBIM IpaBONOpPSIKaM,
JOJDKHBI ~ JIOIyCKaThb BO3MOXXHOCTh KYMYJUSILIUM  JIE€IUKTHBIX M JTOTOBOPHBIX

TpeboBanuii. HOM 10/1X0/1 BEJIET K HENMPaBOMEPHOMY OTKa3y B Cy/1€OHOM 3aluTe.
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I'naga Il. IIpoTuBOonpaBHOCTHL NMOBeIEHUS] MPABOHAPYIIUTEJISA
§ 1. [TonsiTHE POTMBONIPABHOCTH

B cootBerctBuu ¢ 1. 3 ct. 1064 I'K P® Bpen, npuunHEHHBII IpaBOMEPHBIMU
JNEUCTBUSAMM, MOMJICKUT BO3ZMELIEHUIO B CIIydasX, MPELyCMOTPEHHBIX 3aKOHOM.
CrnenoBaresibHO, MPOTUBOIPABHOE ITOBEICHHE NPUYMHUTENS Bpeaa — OIOHO U3
YCIIOBUM JEIUKTHOW OTBETCTBEHHOCTH. (OJHAKO, YTO MOHUMAETCS I0J TaKUM
MPOTUBOIIPABHBIM MOBEJICHUEM U B YE€M 3aKJIIOUAETCS €r0 OTIMYUE OT UHBIX YCIOBUN
JETUKTHON OTBETCTBEHHOCTU? B COOTBETCTBHM C 3aKOHOM MPOTHUBOIPABHBIM MOXKET
ABJIATHCS KaK CaMO MOBEACHHUE JICTMKBEHTA, HapylIarollee HOPMBI mpasa (. 3 CT.
1064 I'K P®), Tak u AeHCTBUSA, B PE3yJIbTaTe KOTOPHIX Y MOTEPIEBIIETO BO3ZHUKAIOT
yobiTKH (cT. 15 'K P®). B cyneOHOI TMpakTUKE MOHATHE MPOTUBOIPABHOCTH HE

PaCKpBIBACTCH.

B orTedyecTBEHHON MAOKTpUHE MHEHHMSI O TMOHSATHM MPOTHUBOIPABHOCTU
pazpenunuck. B.T. CmupHoB u A.T. CoOuak He BBIIEISIOT MPOTHBOIPABHOCTH B
KayeCTBE OTACIbHOTO YCJIOBHS JEIMKTHOW OTBETCTBEHHOCTH, ITOCKOJBKY TIpU
reHepaIbHOM JICTHKTE BCSKOE IIPUUHHEHNE BPEa SBIISETCS NPOTHBONPABHbIM . K. M.
Bapmagckuii, B.I1. '/pubanoB noHMMAarOT MPOTUBONPABHOCTh KAK HAPYLIEHUE HOPM
npaBa, OOIIMX MPHUHLMIIOB TIpaBa, OTIEIbHBIX HHCTUTYTOB, HE CBS3bIBas €€ C
HAPYIICHHEM OTICIbHBIX CyObeKTHBHBIX 1pas”. [To MueHHIo ke B.D. Maciosa, O.C.
Hodde, E.A. Cyxanosa, E.A. ®nelmun, TpOTUBONPABHOCTh — 3TO HAPYIICHHE KaK

HOPMBI ITIpaBa, Tak U CY6T)CKTI/IBHBIX HpaB3.

! Cm.: CmuproB B.T. Cobuak A.A. Ykas. cou. C. 65-66. CXOKyI0 MO3HIHMI0 MOXHO Haiiti B paGorax b. C.
AntnMoHOBa. [lo ero MHeEHMIO, «HE IOTOMY BO3Jaraercs OTBETCTBEHHOCTh, YTO JAOKa3aHa HEI03BOJIEHHOCTh
MPUYMHEHHS Bpe/ia, a MOTOMY YTO HE ONMPOBEPTrHYTa MPEe3yMINHMs BUHBI JINIA, HETIPAaBOMEPHO NMPUYMHUBIIETO BPEI».
AnTtMoHOB b.C. 3HaueHue BUHBI IOTEPHEBILETO MPH rPa)I1aHCKOM NpaBoHapymeHun. M., 1950. C. 93.

2Cm.: Bapmasckuit K.M. Ykas. cou. C. 47; I'pubanos B.I1. OcymiecTinenune u 3amura rpaxjanckux npas. M.: Cratyr,
2001 // Kmaccuka poccuiickoil IUBHIMCTHKH. Paznen «OTBETCTBEHHOCTh 3a HapyIIEHHE TpaXKIAHCKUX IpaB M
oOs3anHOCTEHY, |11,

% Cm.: Macnios B. @. OGs3atenscTa w3 npuanHenns Bpena. Xapskos, 1961. C. 14; Hodde O.C. O6s3atenseTa 1o
Bo3MeIeHn0 Bpexa. Jlenmnrpan: M3matenscTBo JIGHHMHIpaacKOro TOCYZapCTBEHHOTO YHHBEpCHTETa HM. A. A.
XKnanosa, 1952. C. 14-21; Poccuiickoe rpaxaanckoe mnpaBo: YueOuuk: B 2-x tomax. Tom II. O6s3aTensCcTBEHHOE
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Kak yxe ObU10 OTMEUEHO paHee, 3apyOeKHOe 3aKOHOJATENbCTBO HE BCET/a
BBIJCIISIET TMPOTHUBONPABHOCTh B KAayeCTBE OTAEJIBHOIO YCIOBHUS JIEJIUKTHOU
OTBETCTBEHHOCTH. Bo ®DpaHIMu NpOTHUBONPABHOCTh BXOAWUT B IOHSTHE BHUHBI. B
DCFR mnonsTHe NpOTHBONPABHOCTH M BpeAa OOBEAMHEHO B E€AMHBIA TEPMHUH —
FOPUIMUECKH 3HAYNMBIA Bpex'. B AHIJIMM TIPOTHBONPABHOCTH HE BBIACNACTCS B
KayeCTBE CaMOCTOSITEJIbHOTO YCJIOBUS, OJTHAKO BCS CHCTEMa OTAEIBHBIX JEIMKTOB
TOCTPOEHA B COOTBETCTBHH ¢ Heil’. PETL mpsMo He Ha3biBaeT MPOTHBONPABHOCTH B
KayeCTBE OT/AEJIBHOTO YCJIOBUS JIEIMKTHOW OTBETCTBEHHOCTH, OJJHAKO BBIBOJ O €TI0
Hanuuuu ciaeayetr w3 cr. 3:101, 4:102 (1). JlanHble cTaThu, XapakTepu3ysl TaKue
MOHATUS KaK HAapylICHHE OOIIECTPUHATBIX HOPM IMOBEJIEHUS U chepy OrpaHUYEHUs
OTBETCTBEHHOCTH 3a IPUYMHEHHS Bpela, TPaKTyOT NPOTUBOIPABHOCTh Kak

HapyHIICHUC HOPM IIpaBd, BKIIOYArOMICC 00BEKTUBHBIN CTaHOapT BUHBI ACJIMKBCHTA.

3apy0OexxHasi JOKTpPHHA TaKK€ BBIICIAET NIPOTHUBOIPABHOCTh B KAadyeCTBE
ornensHoro ycinosus. Ilpm  srom  X. Konumoss  BbpeNnsgeT JaBa  BHJA
INPOTUBOINPABHOCTU:  MPOTHUBOINPABHOCTh  MMOBEAEHUS U  MPOTHUBONPABHOCTH
pesynprara. llepBblii BHI NPOTHUBONPABHOCTH XAPAKTEPEH I aABCTPUKMCKOIO
JICIKTHOTO TIPaBa, BTOPOIl K€ — Ul HEMELKOro . B COOTBETCTBHM C HEMEIKHM
MOJIXO/IOM, MPOTHUBOIPABHBIM SABIISIETCS TOBEACHHUE, KOTOPOE MO OOIIEeMY MpaBUITy
HapyIaeT OJHO U3 nepeunciaeHHbx B a03. 1 § 823 ['TY cyOobexTuBHbIX npaB. C 310
TOUYKH 3PEHMSI IPOTUBONPABHOCTH (PAKTUYECKU OTOXKECTBIISIETCA ¢ BpenoM. OaHako
camo ITY mpenycmaTpuBaeT MCKIIOYEHUS M3 ITOrO MpPaBUiA: MPOTHUBOIPABHBIM
TaK)Ke€ CUHMTAaeTCsl HapyiieHue HopMm mpaBa (a63. 2 § 823 ITVY) u geiictBue,
Hapy1raroiee go0peie HpaBbl (§ 826 I'TY). PasmeneHue NpOTHBONIPABHOCTH Ha

IIPOTUBOIIPABHOCTD Bpcaa u IMPOTUBOIIPABHOCTD IMOBCACHUA AHaJIOTUYHO

npaBo / OtB. pen. E.A. Cyxanos. M.: Craryt, 2010. C. 1084. ABrop rnassi C.M. KopneeB (B coaBropctBe ¢ E.A
CyxanoBbIM); @neitnun E.A. Vkas. cou. C. 30.
! Cwm.: EBcruraees J.A. Vkas. cou. C. 48-80.
2 Cwm.: Matsees FO.T'. Vkas. cou. C. 40-41.
¥ Cwm.: Koziol H. Op. cit. P. 172-174.
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POCCHIICKOMY  PA3[EICHHI0 IMPOTHUBONPABHOCTA HA  HApPYLIAKOIIYI0  YYyXOe

CyOBEKTUBHOE MPABO U HAPYIIAOU[YI0 HOPMBI MpaBa.

BepHbiM  BuUAMTCS TNOHUMAHHE TPOTHUBONPABHOCTH Kak  IOBEACHUS,
HapyIIAOIIEro HOPMBI MpaBa, €ro oOume NpUHIUNBL. JlaHHOEe ompeneneHue
W3HAYaJIbHO BKJIIOYAaeT B Ce0s NPOTHUBOMPABHOCTH PpE3YJibTaTa, IMOCKOJIbKY HE
CYIIIECTBYET TaKMX CyOBEKTUBHBIX MPaB, HAPYIICHUE KOTOPHIX HE CBSA3BIBAIIOCH ObI C
HapyIlIEHUEM HOPM TpaBa, €ro oOUUX MPUHIUMIOB. TaKoW MOIX0]T TaKkKe MO3BOJISIET
OOBSCHUTH BO3JIOKEHHUE OTBETCTBEHHOCTH 3a O€3[CHCTBHME W HAPYIICHUE YHCTO

9KOHOMHNYCCKHNX MHTCPECCOB.

[IportuBonpaBHoE Oe3aeiicTBUE (HApyLIEeHHE 00S3aHHOCTU JIEHCTBOBATh B CUILY
3aKOHa, JOrOBOpa, MPEABIAYIIETr0 MOBEACHUS JIEIUKBEHTA, CO3JABLIErO OIMACHYIO
CUTYallMI0) HE MOXET ObITh YCTAHOBJEHO B paMKaxX HHBIX YCIOBUI JEIUKTHON
OTBETCTBEHHOCTH' . BO-TIepBBIX, BMHA KaK CyOBEKTHBHOE YCIOBHE HE MOXKET
pa3penmTh 3TOT Cyry0o 0OOBEKTUBHBINA BONPOC. BO-BTOPBIX, TAKKE YCIOBUS KaK Bpea
U TIPUYUHHO-CIIEACTBEHHAs CBA3b MO3BOJIIOT OLICHUTH JIMIIL BO3HUKIIMN ymepO u
B3aMMOCBSI3b MEXAY HEYCTPAHHUMBbIM (PAKTOM M BO3HHUKIIMM BpEIOM, OJHAKO HE
YCTAaHOBUTh  CYILIECTBOBaHME  OOA3aHHOCTM M  BO3MOXHOCTb  JIEWCTBOBATH
ornpeneneHHbIM 00pa3oM. [IpoTHBONPABHOCTE TaKKe SIBISIETCS OJHUM U3 CIOCOOOB
OTpaHUYEHMs] TPENIETOB ACIUKTHOW OTBETCTBEHHOCTH. BUAMTCS, 4TO UMMEHHO B
paMKax 3TOr0 yCJIOBUS MPOUCXOJUT CPAaBHEHUE ITOBEICHUS OTBETYMKA C TIOBEICHUEM
pasymHoro 4yenoBeka (test of reasonable person). C »3Toli TOYKH 3peHHUS
MPOTHUBOIIPABHOCTh OYyJIET COBMNAIaTh C (PPAHILY3CKUM OOBEKTUBHBIM CTaHIAPTOM
BHUHBI, HO, ITOCKOJIbKY aBCTPUMCKas MOJEJIb MPOTUBOIPABHOCTH IIPEAINOIAraeT

CY6T>€KTI/IBHblﬁ CTa”naapT OLICHKH BHWHBEI, COBIIAACHUC JaHHBIX yCHOBI/Iﬁ

! Tono6usrit mogxoxn XapakTepeH U s cyaeOHoi npakrtuke. Cm.: [TocranoBiieHne ApOUTPaXHOTO cyza Y paibCKoro
okpyra ot 20.10.2017 Ne ©09-6417/17 mo neny Ne A60-54400/2016 // CIIC «KoHcynbrantIliarocy (yooBIeTBOpss
TpeOOBaHuUs 3asABUTEIS, CY/Abl NEPBOH M ANEUIIIIMOHHONW MHCTaHIMH IPUIUIM K BBIBOJAY O TOM, 4TO Oe3jeiicTBue
CyAeOHOro IPUCTAaBA-MCIIOJIIHUTEINS, BBIPA3UBIIEECS B HECBOCBPEMEHHOM BBIHECEHMHM M  HECBOEBPEMEHHOM
HaIpaBJICHUH TOCTAHOBICHHUS O 3alpeTe Ha PErHCTPAlMOHHBIC JNEHCTBUS B OTHOLICHWH YKAa3aHHBIX TPAHCIIOPTHBIX
CpElCTB, HE COOTBETCTBYEeT TpebOoBaHMsM cT. 2, 4, 80 denepanbHOro 3akoHa 00 HMCIOIHHUTEIHLHOM TMPOU3BOJICTBE,
HapyIIaeT 3aKOHHbIE [TPaBa M MHTEPECH! B3bICKATENI. BBIBOABI CYIOB SIBIIAIOTCS BEPHBIMU).
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OTBCTCTBCHHOCTH HCKIIOYAaCTCA. HpI/I 9TOM, OLCHKA IPOTHBOIMPABHOCTHU IMOBCIACHHA
3aBHCHUT OT TaKHUX (l)aKTOpOB KaK: IpCcaACKa3syCMOCTb Bpcaa, MpHUpoJa U 3HAYUMOCTDb
3alIUIIACMOI0 3aKOHOM IIpaBd, OCHOBAHUA OTBCTCTBCHHOCTH, CTCIICHDb OOBIYHBIX
PUCKOB MPHUYMHCHHA BPCAad KU3HU U 3J0POBBIO MHAWBUIOB, ICJIMW 3alUTHBIX MCP,

IpeIyCMOTPEHHBIX HapyIIeHHO# HopMoii (cT. 3:201 PETL).

Ananu3 cyneOHOHM MPaKTUKH TMOKa3aj, YTO HEPEIKO CYIbl BO3JArarT Opems
JIOKa3bIBAHHS MPOTHBOMPABHOCTH HA MOTepreBuiero’. OIHAKO A0KAa3aTh HAIMYME
WM OTCYTCTBHE MPOTHBOMPABHOCTU KpaHE 3aTPYIHUTEIHHO, K TOMY K€ BOIPOC O
XapaKTePUCTUKE TIOBEICHUS OTBETYMKA KaK HapyIIAIIero HOPMBI MpaBa H
ompeneneHre chepbl OTBETCTBEHHOCTH 3a NPHYMHEHHBIH BpEI — 3TO CKOpee
npaBoBasi kBanupukanus. JlokazplBaHHWE HCTIIOM CBOEW MO3UIMU MO JENy TpH
reHEpabHOM JIETTUKTE JOJDKHO MPOUCXOAUTh B paMKaX WHBIX YCIOBUW JEIUKTHOU
OTBETCTBEHHOCTH: MPUINHHO-CIICACTBEHHON CBs3M W Bpena. [lpw mpoTtuBompaBHOM
0e371eCTBUM M YUCTO HKOHOMHYECKOM BpEJEe BOMPOC O MPOTUBOMPABHOCTU
MO/IICKUT 00s3aTETPHOMY PAacCCMOTPEHHMIO. B cuTyanusx, Korga Bpea TPUYWHCH
KU3HH, (U3UIECKOMY M TICHXHYECKOMY 3J0POBBIO YEIIOBEKA, €ro JOCTOMHCTBY U
cB0OOJIE, HUMYIIECTBEHHbIM U JIMYHBIM HEUMYIIECTBEHHBIM IpaBaM, JIOJDKHA
JIEHCTBOBATh TPE3yMIIIUS MPOTHBOMPABHOCTH, TOCKOJBKY TEpEeUncClIeHHbIC Oyara
MOIUTEKAT MAKCHMANBHOM 3ammTe”. VCKIIOYEHHS COCTAaBISAIOT CIydYad, KOTJa
CTAHOBSITCS AKTYyaJIbHBIMH OOCTOSATENbCTBA, HWCKIIOYAIOIINE MPOTHUBOMPABHOCTD
noBe/ieHusT (KpalHsisi HEOOXOAUMOCTb, HeoOxoaumasi 00O0poHa, Mpochda wWIH
corjacue CaMoro MOTEPMEBIIETr0, YIPaBOMOUYEHHOCTh JCIUKTBEHTa Ha MPUUYUHECHUE

Bpena’).

! Cm.: Onpenenenne Bepxosroro Cyna P® or 22.08.2016 Ne 306-2C16-8298 mo memy Ne A12-9377/2015 // CIIC
«Koncynbrantllmoc» (cya npuien K BBIBOJY O HEJ0Ka3aHHOCTH UCTIIOM NPOTHBONPABHOCTU AEHCTBUIT OTBETYHKOB H
NPUYUHHO-CJIC/ICTBEHHOH CBSI3M MEX/Iy BOSHUKIIUMH YOBITKAMH U IeHICTBUSIMU OTBETYHKOB).

? Tlogo6HbIi moaxox Gomee xapakrtepeH [uisi cyneOHoi mpaktuke. Cm.: Ilocranosienue IIpesummyma BAC P® or
27.07.2010 Ne 4515/10 o mesry Ne A38-2401/2008 // CIIC «KoncynpranTllnroc» (B COOTBETCTBHH C IIOCTaHOBJICHHEM,
nr000e MPUYNHEHNE Bpe/ia MPEe3IOMUPYeTCS IPOTUBOIPABHBIM (TIPHHITUI T'€HEPATIHHOTO JICIHKTA)).

% O6CTOSITENBCTBA, MCKITIOYAIONIHE POTHBOPABHOCTD MOBECHHS, TPEOYIOT OTACIBHOTO AETANFHOr0 PACCMOTPEHHS,
MO3TOMY OTPAHUYHMMCS JIUIIb UX MEPEUHCICHUEM.
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Takum 00pa3oM, MPOTUBOIMpPABHBIM CUMUTAETCS MOBEJCHHUE ICIUKBEHTA, MpHU
KOTOPOM, C OJHOI CTOPOHBI HAPYIIAIOTCS HOPMBI MpaBa, €ro OOIIMe MPUHIUIBI, C
JPYroM, OTCYTCTBYEeT HeoOxoaumasi 3a00TJIMBOCTb U OCMOTPHUTENIBHOCTh, KOTOPYIO
MO>KHO TpeOOBaTh OT JEIMKBEHTA C YYETOM XapakKTepa OOCTaHOBKH, B KOTOPOW OH
HaxXOJUTCS U AEHUCTByeT. B COOTBETCTBUM C NPUHUMUIIOM T€HEPAJIbHOrO JIEJIMKTA,
IPOTUBOIIPABHOCTH, MO 00IIEMY MpaBUiLy, MPE3OMUPYETCS: JUIsl €€ BOSHUKHOBEHUS
NOCTaTOYHO Hanmuuusg Bpena. OJOHAaKo MpaBoBas KBaIM(UKaUWA MOBEICHUS
JETUKBEHTa B KadyeCcTBE IPOTHMBOIPABHOIO HEOOXOoAMMa TMpPU  BO3JIOKEHHUH
OTBETCTBEHHOCTH 3a O€3JEHCTBUE, B CUTYyallUsAX, KOI/IAa CTAHOBATCSA aKTyaJbHBIMU
O00CTOSITENBCTBA, MCKJIIOYAIOIIME MPOTUBOIPABHOCTh TOBEACHHS, B CIydasx

OrpaHUYCHH: ITPCACIIOB I[CHHKTHOﬁ OTBCTCTBCHHOCTH.
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§ 2. [IpobyeMa «4MCTO IKOHOMUYECKOTO Bpeaa

JlokTprHa HE BhIpa0OTalia €IUHOTO MOHSATHS YUCTO SKOHOMHUYECKOTO BPEna,
MIOCKOJIPKY BO3MOJKHOCTH BO3MEIICHHSI TOJOOHBIX TMOTEPh B HWHOCTPAHHBIX
MpaBOMOPSAAKAX, KaKk MpaBWyio, JUOO0 HE TNpU3HAETCS, JUOO Takue TMOTEpH
paccMaTpuBalOTCsA HapsAy ¢ MaTepuaibHBIM yiiepOoom. Jlaigee B paboTe Mmoja 4ucTo
HKOHOMHUYECKUM BPEIOM OyIyT MOHUMATHCSA YOBITKU B BUJE (PUHAHCOBBIX MOTEPH OT
MOBEJACHUS JIETUKBEHTa, MPU KOTOPBIX HE HApyIIAIOTCs a0COJIOTHBIE TpaBa
noTeprieBmero. [Ipu TakoM TMOAXOJE YHCTO SKOHOMHUYECKHE YOBITKH BIIEKYT
BOBHMKHOBEHHE YMCTON YIYIIEHHOH BBIFOBI IPH OTCYTCTBHH PEAIbHOTO yiepoa'.
Briienenue qJaHHOTO MOHSTHSI B OTEYECTBEHHOM JEIUMKTHOM IPaBE 11€JIECO00pa3HO
JUIIb C TEOPETUUYECKON TOYKHU 3PEHHUS I PACCMOTPEHHUS BOMPOCOB, CBSI3AHHBIX C

o 2
OIrpaHUYICHHUCM IIPCACIOB JCIIUMKTHON OTBCTCTBCHHOCTH .

B nmreparype MOXHO BCTPETUTH Pa3IMYHbIE TOYKU 3pEHUS HAa KOMIICHCALUIO
YUCTO AKOHOMHUYECKOro Bpena. OIHUM M3 OCHOBHBIX apryMEHTOB ITPOTHUB MOAOOHOMN
KOMIICHCALlUA SBJISAETCS OBOJA O TOM, YTO BO3MEILUECHUE YHUCTO JKOHOMMUYECKUX
IIOTEPH CO3AET PUCK BO3JIOKEHHSI YPE3MEPHOU OTBETCTBEHHOCTH HA JEIUKBEHTA B
OTHOLIEHUM HEONPEAEIEHHOro Kpyra Jun. lIpotmB KommeHcanyu  9UCTO
HSKOHOMUYECKUX YOBITKOB TOBOPUTCS TakXke€ B CBSI3U C HEBO3MOXHOCTBIO
IPEABUACHUS MTOJO0HBIX YOBITKOB, MX TPYJAHOU OLEHKH, B CBSI3U C HEOOXOIUMOCTBIO
ydyeTa MHTEPECOB CTPAXOBOM HHIAYCTPUM. YKa3bIBAETCA TAK)KE HA BO3HUKHOBEHHE
pUCKa JABOMHOW KOMIIEHCAalMHU (JaHHbIE YOBITKH, KaK IMPABUJIO, YYUTHIBAIOTCS B
CTOMMOCTH  OKa3blBaeMbIX  ycayr). OpHako  MNOJ0OHbIE  apryMEHThl — HE
OpeCcTaBsItoTCsl  yoeauTenbHbIMU. JloBOABI 00 YBENIWYEHUHM aJMUHUCTPATUBHBIX

U3JICPKEK CYJIOB M UYPE3MEPHOM Harpy3ke Ha CTPaxOBYIH WHAYCTPUIO HE

! Cwm.: Bormanos JI.E. [Ipenenbl NENMKTHOW OTBETCTBEHHOCTH B POCCHHMCKOM W 3apyOeskHoMm mpase // XKypnain
poccuiickoro npasa. 2011. Ne 7 // CIIC «Koncynsrantllmrocy.
2 O.H. CagukoB, HampuMep, OTPULAET JAHHYK) KATErOPHIO, MOJIaras, 4To MpoOIeMbl, CBA3aHHBIE C KOMIICHCAIHEH
YUCTO 3KOHOMHYECKOTO Bpela, MOXHO pPa3peluTh B paMKax MPOTHBONPABHOCTH, MPUYWHHON CBS3H, PEaIbHOTO
ymiep6a n ymymenHod Beironbl. Cm.: CamukoB O.H. YOwITKM B rpakaanckoM mpaBe Poccuiickoit ®enepanuu. M.:
Cratyrt, 2009. C. 33-34.
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MOATBEPKIAAIOTCS  (PPAHITY3CKOW TMPAKTUKON B3BICKAHUS YHCTO HKOHOMHYECKHUX
yObITKOB. [IpoOnembl pacmmpeHuss MpeaesioB OTBETCTBEHHOCTH pPEIIaeMbl MyTEM
OTpaHUYEHMs] OTBETCTBEHHOCTH B paMKaX IPOTUBONPABHOCTU M CYOBEKTUBHOMU
BUHBI. TakuM 00pa3oM, COBPEMEHHOE TPa)KJAHCKOE MPABO JOJAKHO OTXOAUTH OT
Y3KOAOIMaTUYECKOr0 IOAXOAa K IIOHATUIO Bpena, YCTAaHABIMBAasA KPUTEPUU
OTPaHUYEHUs] OTBETCTBEHHOCTH HA CTAaJWM KOHCTATallMd IIPOTUBOIPABHOCTH U
BUHBI'. Takas MO3HIUS CIIOCOOCTBYET TPOSIBJICHUIO KaK IPEBEHTUBHOW, TaK W

KOMHGHC&HHOHHOfI IIPpHUPOJALI ACIIUKTHOI'O ITpaBa.

Komnencanuss 4YWCTO SKOHOMHYECKOTO Bpeda XapakKTepHa IS CTpaH,
OCHOBBIBAIOIINX MIPABOBOE PETYJIMPOBAHUE HA MPUHIIUIE FeHEPaIbHOTO AenukTa. Bo
®paHiuy JaHHBIE YOBITKHM B3BICKHMBAaIOTCI Ha ocHoBaHWU cT. 1382 OI'K myrem
pacCIIMPUTEILHOTO TOJKOBAHUS IOHATHS Bpena. B AHIIMM KOMIIEHcaIus, Kak
IPaBUJIO, OTpPaHMYCHA OO0SI3aHHOCTBIO TposBiIeHUs 3abotel (duty of care). B
['epMaHuy B3bICKAHHWE YHCTO IKOHOMHUYECKHUX YOBITKOB SBIISIETCS HMCKIIOYCHHUEM.
Komnencanusi jgomyckaercs, €Cld BUHOBHBIE JCHCTBHUS HapylIUIW OJHO W3
nepeuyuciaeHubix B a63. 1 § 823 I'TY Onar, B TOM 4ucie mpaBO Ha OCHOBAaHHE U
BEJICHHE KOMMEDPUYECKOTO MPEANPHATHS.. IIpHMEHSCTCS TaKKe KOHCTPYKIIHS
JIOTOBOPA ¢ OXPAaHUTEIBHBIM 3P GEKTOM IS TPETHUX JIMII Ha OcHOBaHWU 1. 3 § 311
ITY, m. 2 § 241 ITY (Vertrag mit Schutzwirkung fiir Dritte)’. Bosmoxmo
BO3MelleHne YOBITKOB cO cchutKkaMu Ha 1. 2 § 823 mm § 826 I'TY. Ognako qaHHbIC
CTaThbU Ha TMPAKTUKE HCMOJB3YIOTCS KpailHe peako, T.K. B TEPBOM Clydae

HEO0OXO0IMMO JI0Ka3aTh (DAKT HAPYIICHUS 3aKOHA, & BO BTOPOM — YMBbICEN JETMKBEHTA.

PETL mnpusnaer orpanuueHHyi cdepy IEWCTBHS YHUCTO IKOHOMHYECKHX

uHTepecoB. B coorBerctBum ¢ cr. 2: 102 (4) PETL BHuUMaHue cienyer yaenarb

! Bo3moxkHOCTB KOMIICHCAIIUM  YUCTO OKOHOMHYCCKHUX IIOTECPb  AOIYCKArT OOJILIIUHCTBO COBPEMCHHBIX

uccreoBareneii B obactu aenukTaoro npasa. Cwm., k nmpum: Koziol H. Op. cit. P. 193-199; Pure economic loss: new
horizons in comparative law / Ed. by V. Palmer and M. Bussani. 2009; Tykrapos }O.E. Yucto 3koHOMHYECKHE YOBITKA
// YOBITKH U TIpakThKa uxX Bo3Melenus: Coopuuk crated / OtB. pea. M.A. PoxkoBa. M.: CratyT, 2006. C. 138-168.
2 Cwm.: Lpaiirepr K., Kerir X. Vkas. cou. C. 608.
% Cm.: Markesinis B., Unberath H. The German Law of Tort. Oxford, 2002. P. 55.
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BBIAABJICHHUIO HCHOCpCI[CTBCHHOﬁ B3aNMMOCBA3UM MCKAY HNPUYUHHUTCIICM Bpcla U
JIMIIOM, ITOABCPIHINMCA OITACHOCTH. OI’paHI/I‘-IeHI/Ie B3BbICKAHHA YUCTO O3KOHOMHUYCCKHX

yOBITKOB TaK)Ke MPOUCXOAUT Ha ocHOBaHuU cT. 3:201 PETL.

PaccmMoTpyM TUNMYHBIE CUTyallud BO3HUKHOBEHUS YHCTO SKOHOMHYECKUX
y6BITK0B1. IlepBoii THUIIMYHOM CHTyallMEW SBISIETCA CIy4al C «PUKOIIETHBIMU
yObITKaMU», T.€. GUHAHCOBBIMU YOBITKAMU, KOTOPHIE MPUYHUHSIIOTCS MOTEPHEBIIEMY
IIyTEM BO3JEHCTBUS HAa MMYIIECTBO WIIM JIMYHOCTh TpeTbero auua. Hampumep,
JICIIUKBEHT, BO3JCUCTBYS Ha MIpPEIMET 00s3aTeNbCTBA, JENAeT HEBO3MOXKHBIM €ro
ucrnonHenue. lloTteprieBiieMy NPUYUHSIOTCS YUCTO IKOHOMHYECKHE YOBITKH, T.C.
Bpell B BHUJEC YIYIICHHON BBITOAbI 0€3 Hamuuus peaibHOro ymiepoda. Ilpu stom
yIOYyIIEHHAs BbINOJA MOXET BBIPAXATbCs B HEAOINOIYYEHHBIX JOXOJax OT TOM
CHIEJIKU, KOTOpasi J0JKHA Oblia ObITh COBEPIIEHA WM B JONOJHUTENBHBIX 3aTpaTax
Ha 3aKJIIOYECHHE 3aMeMaromei c;:[emcnz. B Ttakmx curyanmsx, kak numer 1.
OpTMaHH, MpPOSBIISETCS BHEIIHEE ACHCTBUE 00s3aTENbCTBEHHOIO IIpaBa, KOTOPOE

3
COCTOHUT B 3alIpCTC BCCM TPCTHHUM JIMIIaM MCIIATh UCITOJIHCHHUIO 00513aTeNILCTBA .

B0O3MOXXHOCT, KOMIIEHCAITMU Bpea OTHOCHUTEIBHBIM IPABOOTHOIICHHSIM
nomyckaetcs  VI1.2:211 DCFR, ©Ha HE0O0XOOUMOCTh aOCOJTIOTHOH  3allUTHI
00s13aTeIbCTBEHHBIX TPABOOTHOIIEHUN C IMOMOIIBIO JEIUKTHBIX HMCKOB YKa3bIBAJIH

takke B.K. Paiixep, E.A. Oneiimmm’, [Ipu »>TOM (QOpMBI HapylmIEHUS MOTYT

! B 3apybexHoii muTeparype, KaKk NPABUIIO, BHIIC/SIOTCS PHKOIIETHBIE, TIePEBEICHHbIC YOBITKH, YOBITKH B «KaOeIbHBIX
Jleflax», YUCTO SKOHOMHYECKHE YOBITKM OT HEKAadeCTBEHHO OKa3aHHOH mpodeccHoHanbHOM ycmyrn. Cwm.. Pure
economic loss: new horizons in comparative law / Ed. by V. Palmer and M. Bussani. 2009. P. 16-20. Buaurcst, 9to
BO3MEIIEHHE YUCTO SKOHOMHUYECKHX YOBITKOB HE JOJKHO 3aBHCETh OT II€peBOja pHCKa cCirydailHON rubenn Mo
JIOrOBOpY (TiepeBe/ieHHbIe YOBITKH), HOCKOJIBbKY MHOM IOJIX0/1 OTPHLATENBFHO CKa3bIBAETCS HA MPEBEHTUBHON (YHKIMN
JISIIUKTHOTO TIpaBa.

? [Ipe/ronaraeTcs, uto 4eM SIACTHUHEE PHIHOK, TEM MEHBIIIE PasMep YHCTO SKOHOMHUYECKUX TI0TEpb.

S Cm.: OptMmanH 1. O cTpykType CyOBEKTHBHBIX YacTHBIX IpaB // BectHuk rpaxaanckoro mpasa. 2007. Ne 3 // CIIC
«KoncynsranTllmocy.

* Cm.: Paiixep B.K. AGcomoTHble ¥ OTHOCHTENbHbIC IpaBa // BecTHuk rpaxmanckoro mpasa. 2007. Ne 2 // CIIC
«Koncynprantllntoc»; @neimmn E.A. Yka3. cou. C. 34-38. OgHako wMeeTcs W albTepHATHBHBIN monxoi. Kak
ykazpiBaeT JI.E. bormaHoB, «B cTpaHax TJe HaOJIONaeTCsi HETraTUBHOE OTHOIIEHHWE K BO3MEHICHWIO YHCTBIX

OKOHOMHYCCKHUX MOTEPHL TPAAUIIMOHHO CYHUTAIOT, YTO 3alluTa O)KI/I)IEIHI/IFI U TOJYYCHHUS MaTCpUuaJIbHbIX Onar B
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BBIPAKATHCS B MPEKPALIEHUU MpPaBa, 3aTPyIHUTEIBHOCTH WM HEBO3MOXHOCTH €ro
MOJIHOUEHHOTO OCYILIECTBIEHUS, HAJJIEKAIIEr0 MCIOJHEHUS TOJDKHUKOM CBOMX
00s13aHHOCTEH, yTpaTa MM YMEHBIICHHE HMYIIECTBEHHON LEHHOCTH mpaBa’. B
KayecTBE OJHOTO M3 apryMEHTOB HEOOXOAMMOCTH MOAOOHOW KOMIIEHCALUHU MOXHO
NPUBECTH JOBOJ O TOM, YTO TMOTEPHEBIIUMN Onarogaps JETUKTHOMY HCKY
OCBOOOXK/IaeTCI OT HECeHWs pUCKa OaHKPOTCTBA CBOET0 KOHTpareHTa M UMeeT
BO3MOYKHOCTb MPEABSIBUTh TPEOOBAaHUE O BO3MEUIEHMM YHCTO 3KOHOMHYECKHUX
yOBITKOB, TPUYMHEHHBIX HEUCIIOJIHEHUEM 0053aTelbCTBa, HEMOCPEJACTBEHHO K

ACIINKBCHTY.

B kadecTBe mpuMepa pPUKOIIETHOTO Jiejla MOKHO IPHBECTH KaHAICKOE JCIIO
CN Railway Co v Norsk (1992), korna npu 6yKCUpOBKE CyJHA ACIUKBEHT MOBPEIIIT
dbenepalibHbIl  MPABUTEIICTBEHHBI MOCT, HCIOJB30BABIIMNACS IO  JIOTOBOPY
YETBIPEMS JKEJIC3HOAOPOKHBIMA KOMITAHUSIMH. VICTIIBI TIPOCHITM B3BICKATh YHCTO
DKOHOMHYECKHME YOBITKM B BHUJE pPacXoO/OB, IIOHECEHHBIX B CBSI3U C
MIepeHANpPABICHHEM TO0E3/I0B 110 HHOMY ITyTH, MIOTEPh OT MPOCPOUYKH OTTPY30K U TIp.
BoapmmHCTBO Cyaeill mocuuTanv, 4TO MEIUKBEHT 005S3aH KOMIICHCHPOBATH YHCTO

9KOHOMMHNYCCKHUEC HOTepI/IZ.

Crnenyrommii ciiy4ail KOMIEHCAMA YUCTO 3KOHOMHUYECKHMX IOTEPH CBS3aH C
HAaHECEHHWEM BpeAa MyOJUYHbIM oObekTaM. Kak mnpaBuiio, 3apyOeXHbIE CYJIbI
OTKa3bIBaOT B BO3MEILIEHNHU MOJJIOOHBIX MOTEPH, T.K. BO3MEILIEHUE YaCTO COMPSKEHO C
PUCKOM  BO3JIO)KEHHMSI ~ HEOTPAaHUYEHHOM  OTBETCTBEHHOCTM B  OTHOUICHUH

HCOI'PaHNUYCHHOI'O YMUCJIa ITOTCPIICBIINX.

NuHas rpynma cuTyanuii BCTpEYaeTCss IMPU NPEAOCTABICHUU JIMIAMM,

OKa3bIBarOIIMMH (i)I/IHaHCOBI)Ie HJIX KOHCYJIbTAIUMOHHBIC YCIIYI'H, HGI[OCTOBGpHOfI

nepcrieKkTiBe OyneT oTHocuThes K cdepe norosopos». bormanos JI.E. Ilpemensl nenuKTHOW OTBETCTBEHHOCTH B
poccuiickoM u 3apy6exnom mpase // XKypHan poccuiickoro npasa. 2011. Ne 7 // CIIC «Koncynbrantllmtocy.

! Cm.: TyraukoB O.B. J{eqMKTHAS OTBETCTBEHHOCTh 3a HAPYIICHHE OTHOCHTEIHHBIX MPAB: EPCIEKTHBbI PA3BUTHS B
poccuiickom mpage // 3akon. 2017. Ne 1. C. 22 — 37; ®aeiimmn E.A. Ykas. cou. C. 36-37.

2 Cwm.: Borganos JI.E. Tlpemensl ACTHKTHOH OTBETCTBEHHOCTH B POCCHICKOM M 3apyOexsom mpase // XKypuanm
poccuiickoro npasa. 2011. Ne 7 // CIIC «KoncynbrantlInrocy.
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uHbOpMaIlMU, KOTJa BpeA MPUUYHHIETCS TEeM, KTO JOOPOCOBECTHO IMOJIarajics Ha
Takyto uHpopmanuto. Tak, B Hemenkom aene BGH, 12.02.1979 - Il ZR 177/77 cyn
B3bICKQJI YHUCTO SKOHOMHUYECKHE YOBITKM C 0aHKa B TOJb3y HMHBECTOPOB KIIMEHTA
O0aHKa 3a HEJOCTOBEPHYIO XapaKTepUCTUKY (PUHAHCOBOIO IOJOXKEHHUSI 3TOTO

KJII/IGHTal .

Poccuiickoe JEMMKTHOE TMPaBO HANPSAMYK) 3aKPEIUIIET  BO3MOXKHOCTh
KOMIIEHCAllUW JIMIIb OJHOTO BHJA YUCTO SKOHOMHMYECKHMX IIOTE€pPh. Bpena,
MOHECEHHOr0 B ciyyae mnorepu kopmuibna (cr. 1089 T'K P®)’. Bugures, dTo
CYLIECTBYIOT  3aKOHOJATENbHBIE  MPEANOCBUIKM 1  BO3MEUIEHUS  YHUCTO
SKOHOMHUYECKUX MOTEPh B HMHBIX TUIIMYHBIX CUTYALHUSX MX BO3ZHUKHOBEHUS IyTEM
KOMITEHCAIUK ynymeHHON BeIrojbl (cT. 15 'K P®), mockoiabKy 3aKOH HE COJEPIKUT
3ampera Ha pas3esibHOE B3bICKAHWE YIYIICHHOW BBITOJBI U PEANbHOro yiepoa.
AHaJIN3 POCCUUCKON CyJaeOHON MpaKTUKH TOKa3aj, YTO B HACTOSIIEEC BpPEMs HE
CYIIIECTBYET KAaKOTO-THOO €JUHOT0 MOAXO0/Ja K B3bICKAHUIO YHCTO SKOHOMUYECKHX

y6BITK0B3. Buaurcs, uyro ycraHoBineHune B ['paxmgaHckoMm kojekce P@ mpaswmil,

ome: Bynpumn C. JI. [lenmukT win HapyIieHHe HoroBopa? 3aBepeHHs U rapaHTud B Poccun u 3a pyoexom // BecTHHK
3KOHOMMUEecKoro npasocynus P®. 2016. Ne4.

2 B3bICKAHHE YHCTO YKOHOMHYCCKHX MOTEPh BO3MOXKHO TAKKE B PAMKAX MPEAJOrOBOPHON OTBETCTBEHHOCTH 110 CT.
434.1 TK P®, ogHaxo ropuandeckas Ipupoa TaKOH OTBETCTBEHHOCTH SIBIISETCS CIIOPHOH.

3 WHoraa cyasl IOMYCKAIOT B3BICKAHHE YIYIICHHON BHICOJBI 3a NPUYMHEHHE UHCTO YKOHOMHYECKOrO Bpeaa. CM.:
[Mocranosienue [lepBoro apOuTpaxHoOro aneusiuoHHoro cyaa ot 30.05.2008 o memy Ne A43-25730/2007-23-656 //
CIIC «Koncynprantllmoc» (B3BICKaHBI YOBITKM B BHAE YIYOICHHOW BBITOJBI B CBS3H C HEBO3MOXXHOCTBHIO
OCYIIECTBIISITH TOPTOBYIO AEATEIHLHOCTh MO MPUYHHE HOBPEXKICHUS OTBETYMKOM KaOeJIbHOM JIMHUN NPU MPOU3BOJICTBE
3eMJISTHBIX paboT). OHAKO CYIIECTBYET U allbTepHATHBHEIH moaxoa. Cwm., k mpuM: Onpexnencane BepxosrHoro Cyna PO
or 07.02.2018 Ne 305-DC17-22186 mo memy Ne A41-85946/2016 // CIIC «Koncynprantllmocy («IIpexbsBiss
HacTOsIMEe TPeOOBAaHHUS O B3BICKAHWHM YOBITKOB, OOIIECTBO CCHUIAIIOCH HA TO, YTO B pe3yjbTaTe HENPaBOMEPHOTO
OTKJTIOYEHHUS IIEKTPOIHEPTHUH eMy ObUTH MPUYMHEHB! YOBITKM B BUAE YIYIIEHHOH BBITOJBI B CBA3M C HEMOIy4EeHHEM
JIOX0Zla OT peanu3alid TPOAYKIHH, KOTOPYI0 HEBO3MOXHO OBUIO HW3TOTOBHTH II0 NPUYHHE OTCYTCTBUS
sHeprocHaOxeHus... CyIpl yKa3aiy, 4To 3asBJICHHBIH pa3Mep YOBITKOB M BUHA OTBETYMKOB B IMPUYMHEHUH OOIIECTBY
yOBITKOB JOKYMEHTAJIILHO HE Jl0KazaHbl»); [locranoBnenne CeapMOro apOMTPaskHOTO aneJUIIIHOHHOTO CyAa OT
13.04.2015 Ne 07AII-1902/2015 mo memy Ne A45-20115/2014 // CIIC «Koncynerantllnroc» (pu mpoW3BOICTBE
OTBETYMKOM 3E€MIITHBIX pabOoT OBbUI IMOBPEXIEH NEKTPUUECKUN Kabelb, B CBSI3M C YEM B NOMEIICHUH, apeHIyeMOM
WCTIIOM B LIEJISIX pa3MeImIeHus o(uca arTeHTCTBA HEABKIUMOCTH, OBITO OTKIIFOYEHO 3JIEKTPUUECTBO. McTel momarai, 9To
B pe3ynbTaTe ICWCTBUII OTBETYMKA WCTIy HPUYWHEHBI YOBITKM B pa3Mepe OIUTAYeHHBIX B IEPHOJ OTCYTCTBHS
AIIEKTPOCHAOKEHUS orica apeHIHBIX IUIATEeXeH, KOHCOIHINPOBAHHBIX PACXO0B 3a pa3MeIIeHHEe PEKIaMbl, a TAaKXKe B
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ananornynbix c1.2:102, 3:201 PETL, Oynmer cmocoOCTBOBaTh OrpaHUYEHUIO
IpeeoB JEIUKTHON OTBETCTBEHHOCTH Ha CTa UM KOHCTATallMU TPOTUBOIIPABHOCTH.
[lpy TakoM moOAXOnIE MPH MPaBOBOH KBATIM(UKAIMK IOBEIEHUS OTBETYMKA Kak
MPOTUBOMPABHOTO OYIyT YUYUTHIBATHCA BCE OOCTOSITENHCTBA JIE/Ia B COBOKYITHOCTH, H

pemcHuc 6yI[CT IMPUHUMATBCA UCXOOsI N3 HHTCPCCOB HpaBOBOﬁ IIOJIUTHUKH.

[Ipn kBanM@puUKaMU YUCTO IKOHOMUYECKUX IMOTEPh B KAYECTBE YIYLIEHHOU
BBITO/IBI  JIOJDKEH YUWUTBHIBAaThCS TaKke TOT (AaKT, 4YTO YEM HIKE PHUCK
HEOTPAaHWYEHHOTO 4YHuCia KEPTB OT TMOBEIEHHS JIEJTUKBEHTa, TeM OoJee
00OCHOBAaHHOM INMPHU3HAETCS OTBETCTBEHHOCTh 3@ YHWCTO 3KOHOMHYECKHE MoTepu. B
ATOM CMBICJIE, NMPABWIBHBIM BUIAUTCS B3BICKAHME YHCTO DKOHOMHYECKHX MOTEPH 3a
IIPUYUHEHUE Bpena 00513aTe€ILCTBEHHOMY IIPaBOOTHOLICHUIO. Opnnaxo
IPEABUIUMOCTh  TPYAHO  yCTaHOBUThb, KOIZJA  OTBETYUKY  IIPOTUBOCTOUT
HEOTPAHUYEHHBIM KPYr nOTEpHeBIIMX. [l03TOMY WCKIIOYMTENBHBIA XapakTep
BO3MEUICHHSI YUCTO SKOHOMHYECKHMX YOBITKOB IpU HAHECEHUs Bpena MyOJINYHBIM
0OBEeKTaM SBISETCS OGOCHOBAaHHBIM'. B Cllydasix, BO3HMKAIONUX B CBS3H C
IPEIOCTABICHUEM KOHCYJIBTAIMOHHBIX MM ()MHAHCOBBIX YCIYI, HEO0XO0IUMO
YUYUTBIBATh JUIA KAKHUX LEJIEH OKa3bIBAIMCH YCIYI'M: BHYTPEHHUX WJIA BHEILIHHUX.
YuCTO PKOHOMHYECKHE IOTEPU TAKKE JOJDKHBI B3BICKMBATHCA BO BCEX CIyYasX,

Koraa ):[GIZCTBPISI JACJINKBCHTA OBLIN YMBIIIJICHHBIMH.

Takum 00pa3om, MPOTUBONPABHOE MOBEACHUE MPUYUHUTENS BpENa SBISCTCS
CaMOCTOSITEJIbHBIM YCJIOBHUEM JICIMKTHON OTBETCTBEHHOCTHU, OJJHAKO 3aKOH, Cy/IeOHasI
MPAKTHKa, OTEYECTBEHHAs JOKTPUHA HE COJEPKAT ONPEICIICHUS TPOTUBONPABHOCTH.

Pocculickoe mNOHATHE MPOTUBOIIPABHOCTH JOJDKHO CTPOUTBCS IO ABCTPUMCKOU

BUJC ynymeHHoﬁ BBIT'OJIbI 32 BPEMS HEBO3MOKHOCTHU OCYIICCTBIICHUA XO3HCTBEHHOM ACATCIBbHOCTH. Cy):[ MPUHAT BO
BHUMAaHHE JOBOJBI OTBETYMKA O TOM, 4YTO HCTIOM HE JOKa3aH (aKT HEBO3MOXKHOCTH OCYIICCTBICHUS
MPOU3BOJICTBCHHOM JIEATEIFHOCTH B CIIOPHBIN MEPHOJ], C YISTOM TOTO, YTO COTIIACHO IPOHM3BOACTBEHHOMY KaJICHAAPIO
Ha 2014 ropn, yacTh qHEH (YETHIpE W3 CEMH) 3asBJICHHBIX HMCTIIOM KaK JHH MPOCTOS, SBISUIUCH BBHIXOJIHBIMHU JTHSIMU;
MOMEIICHUE, apCHTyeMOe HCTIIOM, HE SBJIACTCS €IMHCTBEHHBIM MECTOM OCYIIECTBIICHUS (PAaKTHUCCKON XO3SIHCTBECHHOM
JIEATETBHOCTH OOIIECTBA).

! OHTI/IM&HBHOG peuicHue JlaHHOﬁ l'lp06J'IeMI)I — CTpaxOBaHUC OTBCTCTBCHHOCTHU J'II/I6O CO3JaHUEC CIICIHUAJIbHBIX
KOMIICHCAIITUOHHBIX (I)OH)IOB.
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Mozaenu. Takoil MOAXOJ TO3BOJSIET OOBSICHUTH  BO3JIOKEHUE  JCITMKTHOU
OTBETCTBEHHOCTH NP MTPOTUBONPABHOM O€3/I€HCTBUHN, a TAK)KE OTPAHUYHTH MPEIEIbI
JETUKTHON OTBETCTBEHHOCTH. 1o 001iemMy npaBuity Bpea U NPUUUMHHO-CIIEICTBEHHAs
CBSI3b ABTOMATHMYECKHU BIJIEKYT BO3HUKHOBEHHE IMPOTUBONPABHOCTH. CrenHalbHOE
U3y4eHUE JAHHOTO YCJIOBHS  TpeOyeTrcs JMIIb B  Clydae  BO3JIOXKECHHS
OTBETCTBEHHOCTH 3a TMPOTUBOMNpPABHOE O€3/eHCTBUE W TPU B3BICKAHUHU YHUCTO
HPKOHOMHYECKUX YOBITKOB. OTeuecTBeHHas CyaeOHas MpaKTUKa JOJDKHA JOIMYCKaTh
BO3MOXXHOCTb BO3JIOKEHHUS JIEJIMKTHONM OTBETCTBEHHOCTHM 3a TMOBEAECHUE, IIPU
KOTOPOM XOTS M HE HapymaloTcs aOCONIOTHBIC TpaBa HWHOTO JIMIA, OJHAKO
MPUYUHSAIOTCS (PMHAHCOBBIE OTEpU (UUCTO IKOHOMUYECKUil Bpen). [lpu atoMm chepa
JEUCTBUS YUCTO DHKOHOMHMYECKMX MHTEPECOB JOJDKHA OBITh OrPAaHUYCHHOM,
YCTAHOBJICHUE TMPEJETOB JCIUKTHOW OTBETCTBEHHOCTH JOJDKHO IPOUCXOJUTH C
y4eTOM KpUTEpUEB, nepeunciieHHbiX B ¢T.3:201 PETL, a Takxke myTeM orpaHUYeHUS

pasMcpoB yHyu[CHHOﬁ BbII'OAbI, IPUMCHCHUA Cy6’b€KTI/IBHOFO CTaHaapTa BUHBI.
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I'nasa I11. Bpen
§ 1. ITonsiTHe Bpeaa Kak yCJa0BHS A€JTUKTHON OTBETCTBEHHOCTH

Cormacho n. 1 cr. 1064 I'K P® Bpen, npuuMHEHHBIM JIMYHOCTH WIH
MMYILECTBY IPaXJIaHUHA, a TAKXKE Bpel, IPUYMHEHHBII UMYILECTBY FOPHIAYECKOIO
JUIA, MOMJIEKUT BO3MEUICHUIO B MOJHOM OO0BEME JMIIOM, NMPUYMHUBIIMM BpE.
CnegoBaTellbHO, HalIM4KWe Bpega —  00fA3aTelIbHOE  YCIIOBUE  JEIMKTHOU
OTBETCTBEHHOCTH. OJIHaKO B JIUTEPATYpPE BCTPEYAETCS aJbTEPHATUBHAS MO3ULIUS.
Tak, no muenuto C.M. KopueeBa u E.A. CyxaHoBa Bpel — OCHOBaHUE JICIIUKTHOMN
OTBETCTBEHHOCTH, HO HE €¢ yCIOBHE . BHIHMTCS, YTO pa3ieieHHe OCHOBAHMH H
YCIOBUM JI€IMKTHOW OTBETCTBEHHOCTHU Helenecoobpa3Ho. B coorBercTBUM ¢
CyJ1e0HOI MPaKTUKOW, pelas BONPOC O BO3JOKEHUHU JIETUKTHOM OTBETCTBEHHOCTH,
CYZ OLCHMBACT BpeJ HAPSAY C APYTHMH yCioBHsME . CIIeAyeT Takke yUHTHIBAT,
YTO IPABONOPANOK HE 3aLIUIIACT HE3aKOHHBIE MHTEPECHI M YTO TOJBKO B paMKax
ATOTO YCJIOBHS MOXHO PEIIMTh BOIMPOC O pasMepe yuiepOa, MNOIJIeKAaIEero
BO3MCILIECHNIO. BpleneHne Bpera B KauyecTBE OTAEIBHOTO YCIOBUS JCIUKTHOU
OTBETCTBEHHOCTH, Kak OBLUIO IOKa3aHO paHee, XapaKTepHO U IJIs1 3apyOekHOU

JIOKTPUHBI.

B nurteparype BcTpedaroTcsl pa3iM4YHbIE MOAXOJbl K OIPEIEICHUIO Bpeaa.
Cornacio mozunuun  B.T. CmupaoBa u A.A. CoOuaka, BpeaoMm SBIsETCA
«MaTepuadbHbIN yiepO, BEIPA3UBIIMICSA B YMEHBIIICHUU UMYIIECTBA MOTEPIEBILIETO

3
B pE3yJIbTaTe€ HAPYIICHUs MPUHAJJISKAIIET0 eMy IpaBa win Omara»”. [lo MHeHuUIo

! «Ecnu HAmHIO Bpe, TO HEKOPPEKTHO FOBOPHTH, UTO OH (BPEJ) ABIACTCS yCIOBHEM OTBETCTBEHHOCTH 3a 3TOT BPEI».
Poccuiickoe rpaxaanckoe mnpaBo: YueOHuk: B 2-x tomax. Tom II. O6s3atensctBenHoe mpaso / OtB. pen. E.A.
CyxanoB. M.: CratyT, 2010. C. 1082. ABTOop rnassl C.M. Kopaees (B coaBropctse ¢ E.A CyxaHoBbIM).

2 Cwm. Omnpenenenne Koncrurynumonnoro Cyma P® or 05.04.2016 Ne 701-O // CIIC «Koncynsrantllinrocy;
Onpenencare BepxoBHoro Cyma P® or 24.10.2017 Ne 49-KI'17-21 // CIIC «Koncynsrantllirocy (o0mumu
YCIOBUSIMU HACTYIUICHUS JICJIMKTHOW OTBETCTBEHHOCTH SIBJISIOTCS: HAJMYUE Bpela, NPOTHBOIPABHOCTh JICHCTBHH €ro
NPUYMHUTENS, HaJIWMIHe TPHYNHHO-CICICTBEHHON CBA3M MEXKIy BO3HHKHOBEHHEM Bpela W TPOTHBONPABHBIMHU
JIEHCTBUSAME, BUHA IPUYMHATEINS BPEa).

¥ CmupuoB B.T. Co6uax A.A. Vkas. cou. C. 59.
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E.A. ®nelimun Bpeg — 3T0 BCAKOE YMaJIEHUE OXPAHAEMOI0 ITPaBOM 6nara’. Buantes,
YTO B COOTBETCTBUM C MPUHIUIIOM T'€HEPAIBHOTO JIETUKTA MOHATHE Bpela JOJAKHO
OBITh ~ MaKCHMMaJbHO  IIMPOKUM,  IIOCKOJBKY  OrpaHHYEHUE  JICJTUKTHOM
OTBETCTBEHHOCTH JOJDKHO TMPOUCXOJUTh B paMKax HWHBIX YCJIOBUH (BUHBI H
npotuBoripaBHOCTH). C yd4eToM TOCJIENHEr0 3aMeyaHus, BEpPHBIM SBISETCS
ONpEAEICHUE Bpela KaK BCAKOTO YMAJICHMS 3aIMIIAEMOro 3aKOHOM 4YYKOro IpaBa
(6bmara). Takol moaxod B HaWOOJIBIIEH CTEMEHW COOTBETCTBYET KOMIICHCAITMOHHON
MpUPOAE JEIMKTHOIO TMpaBa, OH TAaKXE€ IO3BOJAET KOMIIEHCHUPOBATh BpE,

o 2
IMPUINHCHHBIA YUCTO S3KOHOMHUYCCKUM MHTCPCCaM .

Cornacuo ct. 1082 'K P® BeigenstoTcs claeayrolue CrnocoObl BO3MEILICHUS
BpeJla: BO3MEIIEHUs BpeJa B HaType U BO3MEIICHHE MPUUYUHEHHBIX YOBITKOB. I[lpm
aToM, B cooTBeTcTBUM cO cT. 308.3 'K P® mnoreprneBmuii umeer mpaBo BbIOOpa
HaJJIeKAIIEro crnocoda 3aluThl HapyIIEHHOTO npaBa3. [IpuHumasi penieHue, cyn
JIOJDKEH YYHUTBIBATH BCE OOCTOSTEILCTBA Jejia: I1€JeCO00pPa3HOCTh BO3MEIICHHS
Bpe/la B HAType C HKOHOMHMYECKON TOYKH 3pPEHHUS, BO3MOKHOCThH IPOBEICHUS
BOCCTAaHOBUTEIBHOTO PEMOHTA, MPEAOCTABICHUS BEIM TOTO € pojia U KauecTBa U
T.I. AHanmu3 cyaeOHOHW TIPaKTUKW TI0Ka3aj, YTO B OOJBIIUHCTBE CJIydyacB
NPUYUHUTENb Bpela OO0s3bIBACTCS BO3MECTUTh MPUYMHEHHBIE YOBITKH. Kak
ykazbiBaeT b.M. I'onrano: «M 310 ecTecTBEHHO, MOCKOJIBKY JIEHBI'M €CTh BCEOOITHIA
SKBUBAJICHT M Yallle¢ BCEro MOTEPIEBIINN 3aUHTEPECOBAH MMEHHO BO B3BICKAHUU

4
yYOBITKOBY .

! Cwm.: ®neiimmn E.A. Vias. cou. C.20.
2 JlaHHAs MO3HMLMS pasnensiercst u cynebHoi npaktukoit. Cm.: Onpenenenne Bepxosnoro Cyaa P® ot 27.01.2015 Ne
81-KI'14-19 // CIIC «Koncynprautllirocy (o cmeicay cr. 1064 I'K PO Bpen paccmaTpuBaeTCsi Kak BCIKOE YMaJICHUE
OXpaHAEMOTo 3aKOHOM MAaTEepHAIbHOTO WM HeMaTepuallbHOro Onara, j1000e HeOJIaronpusTHOE HW3MEHEHHE B
OXpaHAEMOM 3aKOHOM OJiare, KOTOpPOE MOXKET OBITh UMYIIIECTBEHHBIM MJIM HEMMYIIECTBEHHBIM (HEMaTepHAIbHBIM)).
3 Cwm.: cr. 308. 3 I'pasxnanckoro koxekca Poccuiickoit ®enepannu (yacts nepsast) ot 30.11.1994 Ne 51-@3 (pen. or
29.12.2017).
4 O6s3aTenbcTBa BClieACTBUE MpuunHeHUs Bpena: [locTateiHblii kOMMeHTapuid ThaBbl 59 I'pakaaHckoro Kojaekca
Poccuiickoit @enepannu / [lox pexn. I1.B. Kpamernnnaukosa. M.: Cratyt, 2009. C. 140. ABTOp KOMMEHTapHs K CT.
1082 T'K P® Bb.M. I'onraio.
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B cootBerctBum ¢ m. 1 ct. 1064 'K PO Bpen nmomkeH ObITh BO3MEIIEH B
nosiHOM oObeMe. [lomoOHOE MON0KEeHHe OrpaHUYMBAET HE TOJBKO BO3MEIICHHE
yOBITKOB HIKE€ HX PEATbHOTO pa3Mepa, HO TaKkKe YCTaHABIMBAET 3ampeT Ha
CBEepXKOMIeHcaImio Bpemaa. OgHako 3aKOH U CyneOHas TMpPaKTHKa YCTaHABIUBAIOT
WCKIIIOUEHHUS U3 JaHHOTO MpaBuiia. Tak, CyJl MOKET YMEHBIIUTh pa3Mep BO3MEILICHUS
Bpea, MPUUMHEHHOTO T'PAKJAHUHOM, C YYE€TOM €r0 MMYIIECTBEHHOTO MOJIOKECHHUS,
3a HCKJIIOUYEHHEM CIIy4aeB, KOrja Bpej] MPUUMHEH JIEUCTBUSMH, COBEPILICHHBIMU
ymbIuieHHO (11. 3 ¢1. 1083 'K P®). ITono6HOE npaBuio, U3BECTHOE €I1I¢ CO BpEMEH
PHMCKOTO IpaBa’, HMEeT 3THIECKOE OCHOBAHHE: HE HOMYCKACTCS TAKOE BO3MEIICHNUE
BpeJZla, KOTOPOE TMOCTaBUT JICIMKBEHTA B KpailHe HeOnaromnpusiTHeie ycioBus. [Ipu
3TOM JOJDKHO NIPUHUMATBCS BO BHHUMAHHE W HMYIIECTBEHHOE ITOJIOKEHHE
MOTepHeBIIero. AHaIU3 CyAeOHONM MPAKTUKU T[OKa3all, YTO OCHOBAHUSIMHU
YMEHBIIICHUSI pa3Mepa YOBITKOB MOTYT CTaTh: BO3pacT JICJIMKBEHTa, HalU4He
WHBAJIUJIHOCTH, TIEHCUS IO CTAPOCTH KaK €IMHCTBEHHBIM UCTOYHUK J10X0/1a, HATMYHE

2
VOKAUBCHIICB U T.II .

Nckmtouenns n3 n. 1 cr. 1064 'K P® BO3HMKAIOT TakKe NPHU B3BICKAHUHU
mtpadubix yObITKOB. [lITpadusie yobITKN comepxkarcs B 1. 6 cr. 13 3akona PO «O
3allUTe TpaB MOTpPeOUTENeiy, mpeaycMarpuBatomeM mrpad 3a HecoOItoJeHUE B
JOGPOBOIBHOM TOpsiiKe TpeboBaHmii motpeburens, B m. 3 cr. 1252 TK P®,
YCTaHABJIMBAIOIIEM BO3MOXHOCTh JUIsI TpaBooOsiagaTenel TpeOoBaTh BBHIIIATHI
KOMITCHCAIIMM BMECTO BO3MCIICHHUS YOBITKOB, TPUYMHEHHBIX B pPE3yJbTare

HAPYIIGHHS HMCKIIOYNTENbHBIX mpaB, B a63. 2 m 2 cr. 15 TK PO,

! B pumckom mpase neiicTBoBanmo beneficium competentiae, coriacHo KOTOPOMy MOC/HE HPHMCHEHHS Mep

OTBETCTBEHHOCTH JOJDKHHMKY MOJDKHBI OBITH OCTaBJIEHBI CPEICTBA K CKPOMHOMY CYIIECTBOBAHHIO, KOTOpBIE OBI
COOTBETCTBOBAJIH €0 COI[HATILHOMY HOJO0XKEHHIO.

2 Cm, OpuM.: AMNeUIIHUOHHOE ompeneneHue MockoBckoro ropoxackoro cyaa ot 08.02.2018 mo pgemy Ne 33-
4223/2018 // CIIC «Koncynprantllintocy; AmnemisnuoHHOE ompexaeneHrne MOCKOBCKOTO TOpPOJICKOTO cyaa oOT
22.12.2017 no nemy Ne 33-41459/2017 // CIIC «Koncynbrantllmrocy.

¥ Cw.: m. 6 cr. 13 3akona PO or 07.02.1992 Ne 2300-1 (pex. ot 01.05.2017) «O sammTte npas motpeGureneii» // CIIC
«Koncynprantllntocy.

* Cwm.: m. 3 cr. 1252 Tpaxmanckoro kozgexca Poccuiickoii deneparu (dacts yerBepras)' ot 18.12.2006 Ne 230-D3
(pexn. ot 01.07.2017) // CIIC «Koncynbrantlmocy. [IpaBoBas mpupoga KoMIeHcaluy ABIsETCS cliopHOU. [1o MHEHHIO,
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IpeIyCMAaTPUBAIOIIEM TPAaBO TMOTEPIEBIIErO0 TPeOOBaTh BO3MEILEHHUS HAapsIy C
IpYrMMH YOBITKaMHU YIYIIEHHOH BBITOJBI B pa3Mepe HE MEHBIIEM, YeM JO0XOJIbI

JACINKBCHTA.

Kak yxe ObUlO OTMeueHO paHee, mTpadHble YOBITKM — 3TO OJHO U3
NpOSIBIICHUI TPEeBEeHTUBHON (GYyHKIMHU AenukTHOro mnpasa. lltpadubie yOBITKH
BO3HMKIIH €Ille B PUMCKOM IIpaBe’, B HACTOAIIEE BPEMs OHM IIAPOKO MPUMEHSIOTCS B
AMCPHKAHCKOM JICITMKTHOM mpaBe’. B COOTBETCTBHM C MO3MIMEH Cymbd Puuapia
[To3Hepa, BeIpaXeHHOW B aMepukanckoMm pene Mathias v Accor Economy,
IpUMEHEHHE IITpa(HBIX YOBITKOB JONYCKAaeTcs, KOrja B3bICKMBAEMON CyMMBbI
yOBITKOB HEJIOCTATOYHO JJIsi BO3JIEUCTBHS HA nennkBenTa’. B ['epmanuu mrpadubie
yOBITKM HE TMpPEeayCMOTpPEHbl 3aKOHOM. bojee TOro, MHOCTpaHHBIE PEIICHUS O
B3BICKAHHMH IITPADHBIX YOBITKOB HE MOUIEKAT UCIIOTHEHHIO Ha TeppuTopun OPI. C
y4e€TOM TOro, 4YTO IIMPOKOE MpPUMEHEHUEe IITpadHbIX YOBITKOB Oyner
CHOCOOCTBOBAaTh  PAaCIIMPEHHIO MPENEIOB  JEIUKTHOM  OTBETCTBEHHOCTH U
CYLIECTBEHHO OIPAaHUYUT CBOOONY AECUCTBUI WHAMBUIA, UX PEIKOE MPUMEHEHUE

ABJIACTCA OIIPpaBAaHHBIM.

B.O. CrapxeBHIIKOTO KOMIIEHCAUsa HOCUT mTpadHoit xapaktep. CM.: Crapxkeneukuii B. O npupojie kommneHcanuu 3a
HapyllIeHHe UCKIIIOYNTENbHBIX 1paB // Becthuk Briciiero Apourpaxkuoro Cyna Poccuiickoii @enepanun. 2003. Ne 11.
C. 140-141. Tlo muenuto A.K. BonbioBoii koMneHcanuss — camocTosTensHas mepa 3ammrthl. Cm.: bonbmosa A.K.,
CumkuH JI.C. O pa3BUTHM HHCTUTYTa KOMIICHCAIIMM 32 HapyIEeHHE HCKIIOYHUTENbHBIX IpaB // BectHuk Bwicuero
Apobutpaxuaoro Cyma Poccuiickoit ®@enepammu. 2004. Ne 6. C. 112-113. X. Kommonb OTHOCHT KOMIICHCALIUIO K
mrpadHbIM yOBITKaM, HO €€ CYIIECTBOBAHHE CBSI3BIBAET C BBHIHYKACHHOH MEpOHi, MOCKOJIBKY TOYHO PACCUUTATH pasMep
yOBITKOB He npejicTaBisiercss Bo3moxkHbiM. Cm.: Koziol H. Op. cit. P. 50.

! B uncrurymusax FOcTHHEAHA BBIIEISIOTCA 3 BHAA MCKOB M3 JENHKTOB: mTpadHbie ucku (actiones poenales), ucku,
HalpaBlICHHbICE HA BO3MEIICHWE TPHIMHEHHOTO JEIMKTOM Bpema (actiones rei persecutoriae), cMemiaHHbie HCKH
(actiones mixtae) Cm.: Pumckoe uvacthHoe mpaBo: yuebuuk / Ilox pen. M.b. Hosuukoro, W.C. Ileperepckoro. M.:
KHOPYC, 2013. C. 578.

2 HItpaduble yObITKM He mpuMeHstoTcs aumb B 6 mrarax. Cm.: Byasumn, C. JI. LTtpadHsie yObITKH: Terepb U B
Poccun? // BectHuk rpaxnganckoro mpasa. 2013. Ne 4. C. 27-32. IltpadHble yOBITKM TakKe OTPULIAIOTCS BO
(bpaHITy3CKOM JICIIMKTHOM IIpaBe, XOTsI, KAK OTMEYar0T MCCIIEe0BaTEeIN, KOMIEHCANsI MOPAIFHOTO Bpesa HE JIMIIEHA
kaparenbHoro snementa. Cm.: Basic Questions of Tort Law from a Comparative Perspective / Ed. by H. Koziol. Wien,
2015. P. 17-18. Asrop rnassl Olivier Moréteau.

3 Cwm.: Byasumun, C. J1. Vkas. cou. C. 36.

* Cm.: Tam xe.
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CornacHo a03. 2 1. 13 Ilocranosnenus Ilnenyma Bepxosaoro Cyaa P® ot 23
utonsa 2015 Ne 25 «O mpuMmeHeHnH cyaaMHu HEKOTOPBIX MOJOKeHu# pa3zaena | gactu
nepBor I paxnanckoro konuekca Poccuiickon Penepanumn» «eCiId Uil YCTPAHECHUS
MOBPEXJICHUI MMYIIIECTBA MCTLA UCIIOIb30BAJIUCh WM OYJIyT MCMIOJIb30BAHBI HOBBIE
MaTepHaJbl, TO 3a UCKIOYEHUEM CIIy4YaeB, yCTAHOBIICHHBIX 3aKOHOM WJIHA JOTOBOPOM,
pacxoibl Ha Tako€ YCTpaHEHHME BKJIIOYAIOTCS B COCTAB PEAbHOrO yiiepba HcTHa
MOJIHOCTBIO, HECMOTPSI Ha TO, YTO CTOMMOCTh UMYILECTBA YBEJIMYMUIIACH UM MOXKET
YBEIMYHUTHCS 110 CPAaBHEHHIO C €r0 CTOMMOCTBIO JI0 IOBpexzacHus. Pasmep
MOJIJICIKAIIETO BBIIJIATE BO3MEIIECHUS MOXKET OBITh YMEHBINEH, €CIIM OTBETUYUKOM
OyIeT 10Ka3aHO WM U3 OOCTOSTENBbCTB JIeJa CIEIYyeT C OYEBHJIHOCTBIO, YTO
CyllecTByeT HMHOW Oosiee pasyMHbBII M pPACIpPOCTpaHEHHBIH B 000pOTE CIOCO0
MCTIPABICHHS. TAKMX [MOBPEKICHUI ITOJOOHOTO HMMYIIECTBA» . Y CTAaHOBICHHOE
BepxoBHpIM cygom P® ucCKiOYeHHE W3 IPUHIMIA IOJHOTO BO3MEILECHHS Bpeaa
BUJIUTCS OIIPaBIaHHBIM, IMOCKOJBKY BOCCTAHOBJICHHE HMMYLIECTBA, KaK IIPABHIIO,
IPOUCXOUT C HCIOIb30BAHMEM HOBBIX MaTepuasioB. OTka3 e B BbILIATE HX
CTOMMOCTH TPHUBEAET K TOMY, YTO HCTEL JIMIINUTCA IIpaBa Ha BO3MEILECHUE Bpena B

HaType.

B oTeuyecTBEHHOM JEIUMKTHOM IpaBe BBIPAOOTAHO €Ie€ OJIHO MCKIIOUCHHE U3
MPUHLNINA T[OJHOTO BO3MEIICHUS Bpeaa. Peub uMaeT o cuTyanusix, Korja moMHUMO
BO3MEIIICHUS] YOBITKOB TOTEPIICBIIEMY BBITJIAYUBAIOTCS COIMAIBHBIE TOCOOMS.
CornacHo 3akOHY W CyJIeOHOM MPaKTHUKE, CYMMbl COLMAIBHBIX MOCOOUI HE MOTYT

2
OBITH B3BICKAHBI BBHITJIATUBIINM €€ JMOOM C IPUYHUHHUTCIIA BpCaa . HOCKOHBKy

! A63. 2 n. 13 Tlocranosnenns Ilnenyma Bepxosuoro Cyma P® or 23.06.2015 Ne 25 «O mnpuMeHEHHH CyaaMu
HEKOTOpBIX MoJokeHuH paznmena | wactu mepsoit ['paxnmanckoro konekca Poccuiickoit ®epepauun» // CIIC
«Koncynsrantllmocy.

2 Cm: Omnpenenenne BepxosHoro Cyma P® ot 03.06.2002 Ne 11-Brp02-28 // CIIC «Koncynsrantllimtocy (cymma
€/IMHOBPEMEHHOT0 TI0COOMSI, BBIIUIAUEHHAS! CEMbE TIOTHOIIEro MIIMIIMOHEPa, HEe BO3MEIIAEeTCs B Iopsike cT. cT. 1064,
1081 I'K P®, nockonbKy Takoe Iocodue BHIIIAYMBACTCS B CBS3U C THOEIIBIO JINIA, TPOXOANBIIETO CIIY>KOY B MIJIUIINH,
Y BBITUIATA HE SBJISAETCS 00SI3aHHOCTBIO IIPUYMHHUTEIS Bpeaa (TPEeThero JHIa), BOZHUKAIOUIEH BCIICACTBHE MPUUNHEHUS
uM Bpena); O030p KaccallMOHHO-HAI30pHON mMpakTuku BoeHHo# komuteruu BepxoBHoro Cyma P® mo yrosoBHBIM
nenam 3a 2000 rog // CIIC «Koncynsrantllmtoc» (BbITUTadeHHOE TpaXkIaHaM COIlMaibHOE Tocobue Ha morpedeHue He
BO3MEIACTCA JIMIAMH, OTBETCTBEHHBIMH 3a Bpeld, NPWYMHEHHBIN cMepThio motepmenmiero); Cm.: Ompenenenue
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MOJOOHBIM MOAXOJ BEAET K BO3HUKHOBEHHIO HEOCHOBATEILHOI'O OOOTAIllEHUS Ha
CTOPOHE TOTEPIICBINIETO, JIWIIO, BBITUIATHBINEE COIMAIBHOE TOCOOHE, TOIKHO
puooOpeTaTh NMpaBO perpecca K UCTUHHOMY JEIUKBEHTY, a MOTEPHEBIINNA JTOKEH
UMETh MPaBO TPeOOBATh C JEIUKBEHTA CyMMbl YOBITKOB, YMEHBIIEHHOW Ha CyMMY
MOJIYYEHHOTr'0 coltmaabHoro mocodus. ITomoOHbIit moaxon 3akperuieH B cT. 10.103

PETL, OH Take IIHPOKO IPUMEHSETCS B 3apyOe:KHOM Cyne6HO mpakTHKe'.

Takum oOpa3om, B pOCCHHCKOM JICTUKTHOM IpaBe, IOCTPOSHHOM Ha TIPUHITUTIE
TE€HEPAILHOTO JEITUKTA, TIOJT BPEIOM JOJDKHO MMOHUMATHCS BCAKOE YMAJICHUE TYKOTO
Omara wnu wHTepeca. MHOW moaxom BemeT K HEOOOCHOBAHHOMY OTPaHHUYCHHUIO
OTBETCTBEHHOCTH Ha CTaJuM KOHCTATallMd BpeAa, KOIJa BOMPOC O TIpeaenax
JIETUKTHON OTBETCTBEHHOCTU pa3peliaeTcs 0e3 ydera KOHKPETHBIX OOCTOSITEIbCTB.
OTedecTBEHHOE 3aKOHO/ATENHCTBO JOHKHO MPEAOCTABIISATh MOTEPIIECBIIEMY IIPABO
BBIOOpA HaJJIekKalero crnocoba Bo3MelleHusl Bpena. MckimrodeHus W3 MpUHIMNA

MIOJIHOTO BO3MEILIEHHS BpeJia Mo 00IIeMy MTPaBUily HE JOMYCKAaOTCA.

Bepxopaoro Cyma P® or 17.06.2010 Ne 1-010-24 // CIIC «Koucynabrautllmtoc» (Oka3aHHe MOTEPIEBIIEMY
MaTepHabHOW MOMOIIYM MO0 MECTy pabOThl MOrHOLIEr0 He OCBOOOXKAACT MPHYMHHUTENS Bpena OT OOS3aHHOCTH IO
BO3MEIICHHIO BPEa).
! Hampumep, Bo (DpaHIMH MOCTAaBIIMK COLHMAIBHBIX YCIYT HMEET IPABO OOPATHTHCS K JACTMKBEHTY HIH €ro
CTPaXOBLIMKY C TpeOOBaHHEM O BO3MEIICHHUHM OOJIbHUYHBIX COOPOB, PACXOAOB HAa MEIMIMHCKOE OOCIY)XHBaHHE U
noco6uii Mo GOJIe3HH, KOTOPbIe ObLIM BBIIUIAYCHBI MOCTpaaaBineMy. [loTepneBinnii BipaBe TpeOOBATh C JCITUKBEHTA
CYMMBI YOBITKOB, HE MOKPBITOM BHIIIIATAMH IO ColranbHOMy obecrieuernto. Cum.: Basic Questions of Tort Law from a
Comparative Perspective / Ed. by H. Koziol. Wien, 2015. P. 19-20. Asrop rnass Olivier Moréteau.
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§ 2. Buabl Bpeaa u cnoco0bl pacuera yObITKOB

B nmoktpuHe BBIACISIOTCS CIEAYIOIMIME BUABI Bpela: Bpel, NPUYMHCHHBIN
MMYLIECTBY, M BpE€lI, NPUYMHEHHBIM JIMYHOCTH; MOPAIBHBIA BpEeH; NPSIMON H
KOCBEHHBIN BpeJl; YUCTO IKOHOMUYECKUHN Bpea U T.4. [IpakThueckoe 3HaueHUE B UX
BBIJICJICHUH COCTOWT B PA3NIMYHBIX TOIXO0JAaX K WX BO3MEMNeHHI0. OnTUMaIbHBIM
BUJIUTCS TIOAXOJ, 3akperieHHbid B cT. 2:102 PETL. B cooTBeTcTBUM C JaHHOMN
CTaThEU CTEMEHb 3alUThI MpaBa 3aBUCUT OT €ro Mpupojbl. Tak, )Ku3Hb, puznueckoe
U TICUXWYECKOE 3J0POBbE UEIOBEKa, €ro JOCTOMHCTBO W CBOOONA TOJJIeKAT
MaKCHMAaJIbHOM 3alluTe, HWMYIIECTBEHHbIE W JIMYHBIE HEUMYIIECTBEHHBIC IpaBa
MOJIJIeXKAT IIMPOKOH 3amuTe, chepa MeUCTBHS YIKOHOMHYECKINX WHTEPECOB SIBIISCTCS

OTPaHUYEHHOM.

Bpen, npuunHEHHBIN TUYHOCTH, MOXKET COCTOSITh M3 UMYILIECTBEHHOIO Bpeaa
(pacxonbl Ha JieuyeHUe, yTpaTra 3apaboTka) MU MOPaIbHOTO Bpena. JleWcrBytoiee
3aKOHOAATEIBCTBO HE COJECPKUT TMOHATHUSI YUCTO APKOHOMHUUYECKOTO BpEJa, OJIHAKO
BBIBOJI O BO3MOXHOCTH €T0 BO3MEILIEHUSI MOXHO CAENaTh IyTEM PACIIHPUTEIIHHOTO
TOJIKOBAaHUSI TOHATHS HMYIIECTBEHHOTO Bpeaa. HeBepHbIM BUIWTCS pas3feicHue
Bpe/la Ha MPsIMOM M KOCBEHHBIN, TTOCKOJBKY JJIsl OTpaHUYEHUS TIPEACIIOB JECTUKTHOM
OTBETCTBEHHOCTH JOJDKHBI TPUMEHATHCS €€ WHBbIE YCIOBHs. Takum o00pas3owm,
MOCKOJIbKY pa3ju4ue B BBHINICIPUBEICHHBIX BUAAX Bpeaa OyleT MpOSBISATHCS JIMIIb
IPU M3YUYCHUU KOHKPETHBIX OOCTOSITENILCTB JeJa, IJIsl NalbHEHUIIEero MCCIeI0BaHUS
JJAHHOW TEMbl OCTAaHOBUMCS JIMIIb Ha JABYX BHAAaX Bpella: HUMYIIECTBEHHOM U

MOpaJIbHOM BpEJE.

Kak Obulo OTMEUYeHO paHee, 4alle BCEro MMYILIECTBEHHbIM Bpen
KOMIICHCUPYETCSI B BHUJI€ YOBITKOB. 3aKOH BBIIEJSIOT JIBa BUAA YOBITKOB: PacXO[bl,
KOTOpBIE JIUIIO, Yb€ MPABO HAPYLIEHO, MPOU3BENIO WM JOJKHO OyneT MpOU3BECTU
JUISL BOCCTAHOBJIEHMSI HApyLIEHHOTO TMpaBa, yTpara WIM [OBPEXKICHUE €ro

UMyIIecTBa (peajbHbIi yiepo), a TaKKe HEMOIYYSHHBIC I0XObI, KOTOPBIC 3TO JHUII0
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HOJTy4nsI0 Obl MpU OOBIUHBIX YCIOBHIX T'Pa)¥JAaHCKOTO 000pOTa, €Cu OBl €ro MmpaBo

He GbLIO HAPYIICHO (YIIYIIEHHAS BBITOa) .

Cornacuo no3unuu BepxoBoro cyna P®, BeipakenHoil um B [loctaHoBiieHnn
[Inenyma BepxoBHoro Cyaa P® ot 23 wurona 2015 Ne 25, uctuy moctaTodyHO
oKazaTh caMm (akT Hanmuuus YOBITKOB: «B ymoBieTBopeHunm TpeOoBaHUS O
BO3MEIIIEHUN YOBITKOB HE MOXET ObITh OTKAa3aHO TOJILKO HA TOM OCHOBAHMH, YTO MX
TOYHBIM pa3Mep HEBO3MOXKHO YCTAHOBUThb. B 3TOM cilydae pa3mep MHOMJIEkKAIIUX
BO3MEIICHUIO YOBITKOB OMpPEIESIETCS CYAOM C YU4E€TOM BCEX OOCTOSITENBCTB JIena,
UCXOAsl W3 TMPUHIMIOB CIPAaBEIJIMBOCTH M COPAa3MEPHOCTH OTBETCTBEHHOCTHU
JOMYIIEHHOMY HapylleHuio». Buautcs, 4To mOAOOHOE TOJKOBaHUE HOPM
['paxxnanckoro kogekca P® B oTiIM4Me OT MPUHLINIA «BCE WM HUYETO» MO3BOJISIET B
JIOJDKHOM Mepe 3allluTUTh HMHTEPEChl KPEeAuTOopa, Mpecekas Bce HEOOOCHOBaHHBIC
ClIydyaul OTKJIOHEHHUsS HCKOBBIX TPEOOBaHUN MO MPUYMHE HEIOKA3aHHOCTH pa3Mmepa

YOBITKOB.

B 1okTpuHe BBIIENAIOTCS JBa METOAA pacueTa YOBITKOB: OOBEKTHUBHO-
aOCTpaKTHBIA M CYOBEKTUBHO-KOHKPETHBII. B COOTBETCTBUM C MEPBBIM METOJOM,
BO3MEILECHUIO TOMJIEKAT YOBITKH, KOTOpPBhIE BO3HUKAIOT y JIO00M MOTepreBlIen
CTOPOHBI, O€30THOCUTENBHO K KOHKPETHOMY HapylleHHt0. KOHKpeTHbIi MeTon
pacyera yOBITKOB NPHUMEHSETCS MCXOAS U3 KOHKPETHBIX OOCTOSATENHCTB
COBEPIICHHOTO TMPABOHAPYLICHHsA . Tak, TpPH CyOBEKTHBHO-KOHKPETHOM METONE
pacueTa yObITKOB OTBETYMKY HEOOXOAUMO J10Ka3aTh TOT (DAKT, YTO B CBSA3U C YTOHOM
aBTOMOOWUJISI OH NOHEC TPAHCIOPTHBIE pacxojbl. OOBEKTUBHO-a0CTPAKTHBI METO.

npeamojaaract, 410 BHC 3aBUCHUMOCTH OT TOI'O, HOKAXKCT JIN HOTepHeBHII/Iﬁ I[&HHI)IFI

! Paznienenne Bpesa Ha yNyIIEHHYIO BBITOY M pPeaibHbIA yIIepd XapakTepHO s ABCTPHIICKOTO IEIMKTHOIO MpaBa.
Cornacuo § 1293 ABGB «BpenoM HasbpIBaeTcs BCSKMH yIIepO, KOTOPBIH IPUYMHEH KOMY-ITHOO B €ro MMYILIECTBE,
npaBax WIN €ro JMYHOCTH. OT HEro OTiMYaeTcs YHyIIEHHas BBIT0Jd, KOTOPYIO KTO-TMOO JIODKeH ObLI 0XKHAATh
COTJIaCHO OOBIYHOMY TE€UEHHIO Beleit». Takum 00pa3om, NpakTHIECKOe 3HaYSHUE B Pa3/IeNICHUH YITyIIEHHON BBITObI U
peanbHOrO yiep0a B aBCTPUICKOM IIPAaBE COCTOUT B TOM, YTO JUISl B3BICKAHMS YIYIIEHHOH BBITOJbI HeoOXo1uMa Golee
cepbe3Has popma BUHBI, B TO BpeMsI KaK I B3BICKaHMS PEaTbHOTO Bpena popMa BUHBI 3HAUECHUS HE IMEET.
2 Cwm.: Baitbak B. B. AGCTpakTHbI MeTOX HCUHMCIeHHs YObITKOB // BectHmk Bricmero Apburpaxuoro Cyma
Poccuiickoit ®eneparmum. 2011. Ne 6. C. 6-19.
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(l)aKT, BO3MCHICHHIO ITOAJICIKAT CPCAHUC 3aTPaThl HA NICPCABHIKCHNC HA MHBIX BHUJAX

1
TpaHCcIopTa .

B nacrosiiiee Bpemsi BO3MOXHOCTh MPUMEHEHUS 000X METOJ0B MCUUCIICHUS
yoBITKOB 3akperuieHa B cT. 393 T'K P®, mnocesimeHHOW OTBETCTBEHHOCTH 3a
Hapymenne obs3arenscrsa’. C ydaerom 1. 2 cr. 307.1 TK P® mogoGHsIi moaxox
MPUMEHNM U B OTHOLICHHH NCTHKTHOI OTBETCTBEHHOCTH . BEPXOBHBINH CyI TaKiKe
JOMYyCKaeT MPUMEHEHHE OOBEKTUBHO-aOCTPAKTHOTO MeETOoJa B cllydae, Korja
YMEHBIIIEHUE CTOMMOCTH HMMYIIECTBA MOXET HEMOCPEICTBEHHO MPOSBUTHCSA I
OpU OTUYXKJEHWHM STOTO HUMYyIlIecTBa B OynylieMm (Hampumep, yTpaTa TOBapHOU
CTOMMOCTH aBTOMOOWJISI, TOBPEKACHHOTO B PE3YyJbTaTe JOPOKHO-TPAHCIOPTHOTO
npoucmectsust)’. TT0mOGHBIA MOAXOX CIOCOGCTBYET MPEJOTBPALICHUIO YIepoa,
MO3BOJISIET M30€XaTh CIOXKHOCTEH, BO3HUKAIONIMX IIPU JIOKA3bIBAHUU pa3zMepa

YOBITKOB.

Bepnoii Buautrcs mnosunms  A.O. OBCAHHHKOBOM O HEBO3MOXHOCTH
OJHOBPEMEHHOTO  B3bICKAaHUSI YOBITKOB, HCUMCIEHHBIX B COOTBETCTBUHU C

0OBEKTHBHO-a0CTPAKTHBIM METOIOM, M YIIYIICHHON BBICOABI. Pacder yIyIeHHO#

1 o
[TomoGHEBIN MOAXOA IIMPOKO pacmpocTpaHeH BO @DpaHIMKM B KOHTEKCTE AaBTOMOOMJIBHOTO CTPaxOBaHUS.

ITorepneBmeMy B m000M cilydyae KOMIIGHCHUpyeTCs yHiepd IO ero OOBEKTHMBHOM CTOMMOCTH, Ja)Xe €cld OH
CyOBEKTHBHO HE TIIOJNb3YyeTCS HMYIIECTBOM B MOMEHT MNpHYMHEHHs yiiepba. Bo ®PpaHmum Takxke HOMYyCKaeTcs
MpUMEHEeHHEe 00BEKTHBHO-a0CTPAKTHOTO METO/1a TIPH pacueTe KOMIICHCALMHU 32 MOpaJIbHBIN Bpen. IIpu Takom moaxose
B3BICKHBACTCSl MOPAJILHBIM Bpe/ B MOJb3y ellle He poauBiierocs pedbenka. Cm.: Basic Questions of Tort Law from a
Comparative Perspective / Ed. by H. Koziol. Wien, 2015. P. 26-27, 40. Astop rnasst Olivier Moréteau.
2Cm.:im 1 um 3 cr 393 I'paxkmanckoro koxekca Poccuiickoit @enepanuu (dacte nepsasi) or 30.11.1994 Ne 51-®3
(pex. ot 29.12.2017) // CIIC «Koncynsrantllarocy.
® IMoxoGHBIH 0XO0S nojaepxuBaerca u cyaeonoit npaktukoil. Cm.: Ilocranosnerne ApOutpaxkHoro cyaa Bocrouno-
Cubupckoro okpyra ot 30.08.2016 Ne ©02-4122/2016 no memy Ne A78-11318/2013 // CIIC «KoucynsTantllntocy»
(cyn, Bo3marasi Ha OTBETUMKA JIETUKTHYIO OTBETCTBEHHOCTh, MpuUMeHWI 1. 5 ¢T. 393 'K P®, n.n. 4, 5 IlocraHoBieHus
ITnenyma BepxoBroro Cyna P® ot 24.03.2016 Ne 7 «O npumMeHeHNH CyJaMH HEKOTOPBIX MON0eHuH ['paskaanckoro
konexca Poccuiickoit @eneparyn 006 OTBETCTBEHHOCTH 3a HapyLIEHUE 00s3aTEILCTBY).
* Cm.: m 13 TocraHoBIeHHS IMnenyma BepxoBrnoro Cyma P® ot 23.06.2015 Ne 25 «O npumeHeHUM cyaaMu
HEKOTOPBIX NoJokeHuH paznena | wactm mepBoit I'paxnmanckoro konekca Poccmiickoit ®epepamum» // CIIC
«Koncynprantllntocy.
® OBcstramkoBa O.A. AGCTPAKTHBIH M KOHKPETHBIH METObI HCUMCIICHHS yOBITKOB // BECTHHK TpaXIaHCKOrO Tpasa.
2015. Ne5 // CIIC «Koncynsrantllarocy.
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BbII'OAbI IIPUMCHACTCA HA OCHOBAHUU CY6T>GKTI/IBHBIX KpUTCPpUCB, OJHOBPECMCHHOC KC

INPUMCHCHUC MCTOOOB CIIOCOOHO IMPHUBECTH K CBEPXKOMIICHCAIIMKU BpCaa.

CormnacHo 1. 2 [loctanosnenus [lnenyma Bepxosrnoro Cyaa P® ot 20 nexabps
1994 Ne 10 «HekoTopsle BOIPOCHI MPUMEHEHUS 3aKOHOJATEIbCTBA O KOMIIEHCALINH
MOPAJIBHOTO BpEIa» «IOJ MOPAJIbHBIM BpPEIOM NOHUMAIOTCS HPAaBCTBEHHBIE WIIU
busnueckue cTpaianus, IpUIUHEHHBIE AeUCTBUSIMU (0€3/1eCTBIEM ), MOCATAIOIIUMHU
Ha MpUHAAJIeKANTUE TPAKIAHUHY OT POXKJICHUS WM B CUITY 3aKOHA HEeMaTepualbHbIe
Omara (KWU3Hb, 3J0POBbE, JIOCTOMHCTBO JIMYHOCTH, JE€JOBas  peryTalnus,
HEMPUKOCHOBEHHOCTh YACTHOM >KW3HM, JIMYHAs W CeMelHas TailHa U T.I.), WIH
HapyLIAKIMMUA €ro JIMYHbIE HEMMYIECTBEHHbIE IpaBa (MpPaBO Ha IOJb30BAHUE
CBOMM HMEHEM, I[IpaBO aBTOPCTBA M JPYrM€ HEUMYLIECTBEHHbIE IIpaBa B
COOTBETCTBUM C 3aKOHaMHU 00 OXpaHe MpaB Ha pe3yJbTaThl HMHTEIUICKTYyaJIbHOU
NEeATEIbHOCTH) JMOO HApYIIAIOMIMMU UMYIIECTBEHHBIE MpaBa TIpa)kJIaHHHA.
MopanbHblii  Bpel, B YacTHOCTH, MOXET 3aKJIIYaTbCd B  HPABCTBEHHBIX
NEPEKUBAHUSAX B CBS3U C yTPATON POJICTBEHHUKOB, HEBO3MOXXHOCTBIO MPOJIOKATH
aKTUBHYIO OOILIECTBEHHYIO >KHM3Hb, IOTEpPel pabOThl, PAaCKPBITUEM CEMENHOM,
BpaueOHOW TailHbl, PacCHpOCTPAHEHHUEM HE COOTBETCTBYIOLIUX JEHCTBUTEIBLHOCTH
CBEJICHUH, TIOPOYAILUX YECTh, JOCTOMHCTBO WM JIEJIOBYIO PEIyTalMI0 IpakIaHUHA,
BPEMEHHBIM OTPAaHWYCHUEM WM JIMIIEHUEM KaKUX-JTHMOO mpaB, Gpuanyeckoi 00Jibio,
CBSI3aHHOW C MPUYUHEHHBIM YBEYhEM, HHBIM TOBPEKIECHUEM 37I0POBbsS OO B CBSI3U

., 1
Cc 3a00JIeBaHHEM, TIEPEHECEHHBIM B PE3yJIbTaTe HPABCTBEHHBIX CTPAJAHUMN U JIP.» .

BosHarpaxxnenue 3a HeMaTepualbHBIA BpEN, BO3HUKIIEE €II€ B PUMCKOM
2 .
npaBe”, CTaJ0 IMIMPOKO NMPUMEHSTHCS HA MPAKTHKE B aHIVIMHCKUX U (DpaHIy3CKHX

cynax B XIX Beke. B JTOPEBOJIIOIIMOHHOM POCCUHCKOM TpaBe JOMYyCKAIach

! II. 2 TlocranoBnewus [Tnenyma BepxoBHoro Cyna P® or 20.12.1994 Ne 10 (pen. ot 06.02.2007) «Hexortopsie
BOIIPOCHI ITPUMEHEHHS 3aKOHOJIATeNILCTBA O KoMIIeHcauu MopaibHoro Bpenay // CIIC «Koncynprantllimocy.

2 TIpUMeHSTOCH B MCKITIOUHTENBHBIX CIy4asx (HampuMep, IpH HcKax o6 obmae — actio injuriarum). Cw.: TTokpoBckuit
H.A. Vka3. cou. C. 139.

3 Cm.: Tam xe.
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KOMIIGHCAIs 3a OecuecTre’, B COBETCKHE BpEMEHA 3aKOH HE MpeaycMaTpHBaj
KOMIIEHCAIIMI0 MOpPaJbHOTO Bpena. B kauecTBe 0OOOCHOBaHHMS TaKOTo IOAXO0JA
YKa3bIBAJIOCh, YTO TOMBITKM HMCUUCICHUS JaHHBIX OJlar B JEeHbrax BEIyT K UX
YHUKEHUIO, MOJYEPKUBAINCH TAKKE TPYIAHOCTH, BO3HHUKAIOIIUE IMPHU ONpPEACICHUU
pa3mepa Bpena. OpnHako, kak otmewaer WM. A. IlokpoBckuii, OTCYTCTBHUE
KOMIICHCAIINH 33 MODAJIbHBII Bpe] ele 6ojee yHIKAeT HeMaTepHaibHbie Oaara’. B
POCCHIICKOE MPaBO KOMIIEHCALMs MOPAJIIBHOTO Bpeaa Obuia BBeAeHa 3akoHOM P® ot
07 deBpans 1992 No 2300-1 «O 3amure npaB norpeduteneii». Ilpu 3TOM
«MOCKOJIbKY MOTEPHEBLINNA B CBS3M C MPUUYMHEHUEM BpElla €ro 370pOBBI0 BO BCEX
CJIy4asiX UCTIBITHIBACT (PU3NMUYECKUE WIIM HPABCTBEHHBIC CTpajiaHusl, (aKT IPUUHMHEHUS
eMy MOPAJIBHOrO Bpeda MpeArnoaraercs . KoMIeHcaus MOpanbHOro Bpeaa mpH

HMYIICCTBCHHOM BPCAC AOITYCKACTCA B ClIydaidX, IIPCAYCMOTPCHHBIX B 3aKOHC.

OcHoBHas mpoOJsieMa, BO3HHUKAOIIAsl MPHU BO3MEUIEHUH MOPAIBLHOIO BpEna,
CBsI3aHa C OIpEJCIICHUEM ero pasmepa. B poccuiickoit cyneOHON MpakTHKe pa3smep
MOpPaJILHOTO Bpe€Jia OMPEACIISIETCS ¢ Y4eTOM BcCeX (DaKTUUYECKHX OOCTOSTENbCTB B
Ka)KIOM KOHKPETHOM CIIy9ae OTACIBHO", IPH 3TOM, JaHHBIE O KOHKPETHBIX pa3Mepax
BBITIJIAYMBAEMBIX KOMIIEHCAUUA HU3BATHI U3 CIPABOYHO-TIPABOBBIX CUCTEM, HUKAKHUX
pEeKOMEHAAIMi OTHOCUTEIBLHO CyMM, MOJUICKAIUX BBIIUIATE, HE JAETCS BBICIIMMU

CyIeOHBIMU WHCTAHIUAMH. Takol MOJXOJ] HE TOJHKO MPOTHBOPEUYHUT 3apyOeKHOU

om: I'paxxmanckoe mpaBo. AKTyanbHEIE IPOOIeMBI Teopun U npakTtuku: B 2 T. T.2 / [lox pexn. B.A. benosa. 2-¢ u3z.
M.: UzpatensctBo FOpaiir, 2016. C. 430.

2Cm.: [oxposckuit U.A. Yka3. cou. C. 142.

3 I1. 32 IlocraHOBIeHHs [Inenyma BepxoBHoro Cyna P® ot 26 suBaps 2010 r. Ne 1 «O mpumeHeHHH cynaMu
IPakJaHCKOTO 3aKOHOJATEIhCTBA, PETYJIUPYIOIIEro OTHOIICHHUS 0 00sA3aTeNbCTBAM BCIIEJACTBHE NPUYMHEHHS Bpena
JKU3HU WK 310poBbio rpaxaannnay // CIIC «Koncynbrantllmocy.

* «Pa3Mep KOMIIGHCAILIMHM 3aBHCHT OT XapakTepa M 00beMa NPUUMHEHHBIX MCTIY HPABCTBEHHBIX WIH (H3HUECKHX
CTpaJlaHui, CTENEHM BUHBI OTBETYMKA B KaXKIOM KOHKPETHOM CJIydae, HWHBIX 3aCIIy)KHBAIOIIMX BHUMAaHUS
00CTOSATENBCTB, U HE MOXET OBITh IOCTAaBJICH B 3aBHCUMOCTb OT pa3Mepa yJOBJIETBOPEHHOTO MCKa O BO3MELIEHUH
MaTepuagbHOTO Bpeja, YOBITKOB M APYTMX MaTepHallbHBIX TpeOoBanuid. Ilpu onpeneneHnn pasmepa KOMIIEHCALMH
Bpela IOJDKHBI YYWUTBHIBAThCS TpPEOOBaHWMS Pa3yMHOCTH M crpaBemnmBocTw». 1. 8 Ilocranosnerms Ilnenyma
Bepxogaoro Cyma P® ot 20.12.1994 Ne 10 (pen. ot 06.02.2007) «HekoTopsie BOIPOCH NPHUMEHEHHS
3aKOHOJATENLCTBA O KOMITeHcanu MopansHoro Bpenay // CIIC «Koncymsrantllnrocy.
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1
MMPAaKTHUKC OIPCACIICHUA pasMepa MOPAJIbHOI'0 BpPC€la , HO TaKXC IPCHATCTBYCT

CO3/IaHUIO €MHOO0Pa3HOM Cy/1IeOHOM MTPAKTUKHU 110 CXOKHUM KaTerOpHusaM JeJl.

AkTyanbHa Takxke IMpoOJsiemMa, CBsi3aHHAs C BO3MOXKHOCTBIO KOMIICHCAIlUU
MOpaJbHOTO Bpella, MPUUYMHEHHOrO opuanueckum JmnaM. [lo mHeHuiro A.M.
OpIeneBcKoro, cojep)KaHue HOpM ['pakJaHCKOTO KOJEKca O KOMIIEHCALUU
MOpPaJIBHOTO Bpela «IpearnojaracT, 4ro CyObEeKTOM, KOTOPOMY IPUUYUHSIETCS
MOpaJBHBINM Bpel, MOXKET OBITh TOJBKO TpaXkAaHWH, TaK KaK WHOE ITOHUMAaHHE
3aCTaBWJIO Obl MPEANOJIOKUTh BO3MOXKHOCTh MPETEPIEBAHUS IOPUIUUECCKUM JTUIIOM
(bU3NYECKUX U HPABCTBEHHBIX CTpaJaHui, YTO HECOBMECTUMO C MPABOBOW MPUPOIOM
IOpUJIMYECKOTO JIMIIAa KaK MCKYCCTBEHHO CO3JIaHHOTO CyOBheKTa IipaBa, He
00J1a1af0IIeT0 MCUXUKON M HEe CITIOCOOHOTO UCIBITHIBATH SMOIIMOHAIBHBIC PEAKIIMHU B
BUJIC CTPAJlaHUN U nepemHBaHHﬁ»z. PykOBOACTBYSICH TAKOM JIOTUKOW, CYZbI J10JITOE
BpEMsI OTKA3bIBAIA IOPUANYECKUM JIMIIAM B BO3MEIICHUU MOPAIBHOTO Bpez[as. Takoi
MOJIXOJT TPOTUBOPEUYMII IIPAKTHKE EBpOINENCKOro cyaa II0 IIpaBaM 4YeJIOBEKa,
JIOITYCKAIOMIEH BO3MOXXHOCTh KOMIIEHCAIIUA MOPAJIBHOIO Bpez[a4. B mnHacTtosiee
BpEMsI Cylbl JOMYCKAKOT KOMIIEHCAIMIO PEMYyTAlMOHHOIO Bpela, MPUYUHEHHOIO

5 )
IOPpUINYCCKUM JIMLAM . BepHOI/I BUAUTCA IIO3MIOUA O.H. Ca,Z[I/IKOBa, COTJIaCHO

! Hanpumep, Bo MpaHIMH IIHPOKO MPUMEHSIOTCS HEO(HIHAIbHBIE TAOIHIE, 00OBIIAIONINE MPAKTHKY B3BICKAHHS
MOpPAJIBHOTO BpeJia B aleJUIAIHOHHOM cyAe. OfHAKO cyaM He pa3pelraercs B CyAeOHbIX PELICHUAX CChIIAThCS HAa HUX.
Cwm.: Basic Questions of Tort Law from a Comparative Perspective / Ed. by H. Koziol. Wien, 2015. P. 24-26. Astop
rnasel Olivier Moréteau.

2 OpneneBckuiit A.M. MopansHBII Bpel W KOMIICHCAIMsl 3a cTpagaHus. HaydHo-mpakTmdeckoe mocoOue. M.:
W3narensctBo BEK, 1998. C. 9.

Cm.: I'paxxmanckoe mpaBo. AKTyanbHEIE IPoOIeMBI Teopun U npakTtuku: B 2 T. T.2 / [lox pexn. B.A. benosa. 2-¢ u3z.
M.: M3natensctBo Opaiit, 2016. C. 432. Takoif mox0oa COOTBETCTBOBAJI HEMENKOH CyJeOHON MPAaKTHKE, TOCKOJIBKY §
253 ITY He npuMeHseTCs K I0PUIMUSCKUM JIHIIaM.

* Cm.: Tpakanckoe mpaBo. AKTyasbHbIe TIpobIeMbl Teopun i mpaktuku: B 2 T. T.2 / Tlox pen. B.A. Benosa. 2-¢ u3a.
M.: UznarensctBo Opaiit, 2016. C. 432. KomneHcanus MOpalbHOTO Bpeia FOPUANYECKUM JIMIAM IPU3HAETCS TAKKe
KaccanmonnusiM cygom ®paHiumn, OIHAKO BBI3BIBAECT CIOPHI BO ()PaHIy3CKOH JOKTpHHE. YKa3blBaeTcsi Ha TO, 4TO
KOMIIEHCAIUs MOpPAIbHOIO Bpela MMEET MECTO B TeX CHUTYyalUsiX, KOIrJa TSXKEJIO OLEHUTh YUCTO SKOHOMHUUYECKUIl
yuiep0, NpUYMHEHHbIH opuandeckum munaM. Cum.: Basic Questions of Tort Law from a Comparative Perspective / Ed.
by H. Koziol. Wien, 2015. P. 43. Astop rnasst Olivier Moréteau.

® Cm.: Onpenenenne Bepxosroro Cyaa P® or 18.11.2016 Ne 307-2C16-8923 mo memy Ne A56-58502/2015 // CIIC
«Koncynsrantllmoc» (Bctymuenue B cuty ¢ 1 oxtsa6ps 2013 1. HOBO# pemakumu cr. 152 'K P®, ucximounsmeit
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KOTOPOM  «IIPU  YMaJ€HHUHM  [JE€JIOBOW  pEINyTaluyd  ONpPEAECIUTbh  PEaJbHbIC
VMMYILIECTBEHHBIE MMOTEPH CJI0KHO, U BO3MOYKHOCTh B3bICKAHHSI MOPAJbHOTO Bpena B
OIPEIICIIEHHON CyJIOM CyMME SIBJISIETCA JICMCTBEHHOW WU TNPEBEHTMBHOW MEPOM, OT

o 1
HCIIOJIB30BAHUA KOTOPOH HC CIICAOBAJIO OBl OTKa3BIBATHCI» .

Takum  oOpa3om, Bpea, Kak 00s3aTeIbHOE  YCIOBHE  JEIUKTHOMN
OTBETCTBEHHOCTH, B COOTBETCTBHHM C MPUHIUIIOM T'€HEPAIBHOTO JIEIUKTA, MOIJIEKUT
pacIIMPUTENIBHOMY TOJKOBaHUIO. BoO3MEIEHHI0 TNOUIEKUT JH000€ yMaJeHHe
OXpPaHAEMOTo 3aKOHOM Omara napyroro juma. OrpaHudeHHe MpenesoB ICIUKTHON
OTBETCTBEHHOCTH [JOJDKHO IPOMCXOAUTh B paMKax HHBIX YCIOBMHM (BUHBI H
IIPOTUBOIIPABHOCTH) C YYETOM cQepbl AEHCTBUA 3alIMILIAeMOro 3aKOHOM OJara.
OO1IMM MPaBUIIOM SIBJISIETCS IPUHIIMII TIOJHOIO BO3MEILIEHUS Bpea, UCKIIOUYEHUS U3
HEro MOTYT OBITh YCTAHOBJIEHBI TOJIBKO 3aKOHOM M BBICHIEH Cy/1eOHOW MHCTaHIIMEH.
OtevecTBeHHass cyAeOHAasT NpakTUKAa JODKHA JIONMYCKaTb BO3MOXKHOCTh — Kak
OOBEKTUBHOTO, TaK U CYOBEKTUBHO-KOHKPETHOTO METOAA HCYHCIIECHUS YOBITKOB,

KOMIICHCAIIMX MOPAJIbHOI'O Bpcaa, IPUINHCHHOI'O OPUINICCKHUM JIUIIAM.

BO3MOXKHOCTb KOMIIEHCAIlUM MOPAJIBHOIO BpeJa B ClIydae YMAJICHUs [EJIOBOM pemyTaluM IOPUIUYECKHUX JIUI, HE
NPENATCTBYET 3alUTE HAPYILICHHOTO NpaBa MOCPEACTBOM 3asBICHUS IOPHIMYECKAM JIMIIOM TPEOOBaHHS O BO3MEIIECHUH
Bpelia, IPUIMHEHHOTO PEeNyTaIlMH I0PUINYECKOTO JIUIIA).
! Cammxos O.H. TIpasossie mosumun Koncruryiuonsoro Cyaa Poccuiickoii deepauu Mo BOMPOCAM IPaIaHCKOTo
npaBa // XKypuan poccuiickoro mpasa. 2013. Ne 12 // CIIC «KoncynbranTlInrocy.

45



I'naBa |VV. Buna npuuMHUTEIs1 Bpeaa
§ 1. [loHsiTHE BUHBI KAK YCJIOBHSA AeJIUKTHOI OTBETCTBEHHOCTH

B cootBerctBuu ¢ n. 2 cr. 1064 'K PO BuHa — 310 00s13aT€IbHOE YCIOBUE
JIETUKTHOW OTBETCTBEHHOCTH, HAJMYUE KOTOPOrO MPE3IOMUPYETCS. 3aKOHOM MOXKET

OBITh npeaycCMoOTpCHO BO3MCIICHHEC BPCa U IIPU OTCYTCTBUH BHUHBI.

B noxTpuHE BBIIEIAIOTCS JBE KOHICIIIMM BHWHBI: TICHXOJOTUYECKas U
noBexenueckasi. CornacHo 1. 2 c¢t. 307.1 TK P® u . 1 ct. 401 'K P® moustue

o 1
BHUHBI ITPHU JCIIUKTHOM IIPABOHAPYIHMICHNHU OCHOBAHO HA ITOBCACHYCCKON KOHICIIINUHA .

B oTedecTBEHHOM JOKTPUHE BONPOC O TOHITHU BHHBI B JICJIWUKTHBIX
o0s3aTeNbCTBAX  SBJISIETCS  JTUCKYCCUOHHBIM.  CTOpPOHHMKH  TOBEIECHYECKOU
KOHIICTIIIUM CYHMTAIOT, YTO JIMIIO BUHOBHO, €CJIM OHO HE «IPOSBIISICT HEOOXOIUMYIO
3a00TIUBOCTh U OCMOTPHUTEIBHOCTH, KOTOPYIO MOXHO TPeOOBaTh OT HETO C YYETOM
xXapakTepa 00CTaHOBKH, B KOTOPOM OHO HaXOAUTCS U I[GﬁCTByCT))Z. Takou moaxox B
HauOONBIIEH CTENEHW COOTBETCTBYET KOMIICHCAIIMOHHOM IIPUPOJIE JEIUKTHOTO
npaBa. B cOOTBETCTBUM ¢ HUM, KPEIUTOPY HET AEja JI0 TOro, KAKOBO MCUXUYECKOE
OTHOIIICHHE JCIIMKTBEHTA K CBOHMM JACHCTBHUSAM M BBI3BAHHBIM MMM IIOCJICIICTBHSIM.
JlaHHas MO3WLMS MPUBOJWT K CMEIICHUIO YCJIOBUW JEIMKTHOW OTBETCTBEHHOCTH:

IMPOTUBOIIPABHOT'O ITIOBCACHNA 1 BUHEI.

B cooTBercTBHM C CYyOBEKTHUBHBIM MOJIX0/IOM BUHA — IICUXWYECKOE OTHOLIEHUE
aunia Kk coBeprienHoMy uM nesauio. O.C. Modde ykaszpiBal Ha HEOOXOIUMOCTH
NPUMEHEHUsI TPEX KPUTEPUEB IIPU OLEHKE BHHBI: XapakTepa JeATeIbHOCTH,
KOHKPETHON OOCTaHOBKHM, JIMYHBIX KauecTB OTBeT4MKa. [Ipu 3TOM, CyOBEKTHBHOM

BuHoM topugudeckoro juna O.C. HModde mnpusHaBanm cyObEKTUBHYIO BHHY €TO

! AHanornuHO# MO3MIMM NpHUAEPKUBACTCA U CyaeGHas mpaktika. CM.: [locTaHoBIeHHEe ApOHTpPaXHOro cyxa Bomro-
Bsrckoro okpyra ot 28.09.2017 Ne ®01-3855/2017 mo memy Ne A11-5997/2014 /I CIIC «Koucynprantllntocy;
[TocranoBnenne ApOurpaxsoro cyna 3amanHo-Cubupckoro okpyra ot 01.09.2017 Ne ©04-2949/2017 mo nemy Ne
A46-7933/2016 // CIIC «KoncynbranTlLirocy.
2 Cm.: Poccmiickoe rpaxaanckoe mpaBo: Yue6uuk: B 2-x tomax. Tom II. O6s3arenscteensoe npaso / OTs. pex. E.A.
CyxanoB. M.: CratyT, 2010. C. 1088-1089. Astop rnasst C.M. Kopnees (B coaBTopcTBe ¢ E.A CyxaHOBBIM).
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KOJUIGKTHBA MpPH OCYIIECTBICHHM HM CBOHX TpPYIOBBIX obs3annocteii’. B.C.
AHTHMOHOB TpeJjarajl OLIEHHBaTh I[OBEJCHHUE MOTEPIEBIIEr0 C TOYKH 3pPEHHUSA
KpUTEpUsT IPEALICCTBYIOIIEH BHHBI: IIOBEICHHUE CYUTACTCA BUHOBHBIM, €CIIH
JETUKBEHT B3SJICS 3a €0 BBINOJHEHUE 0€3 A0CTaTOYHOro 3HaHusA. OLEHKa NOHITHUS
IpPEIUIECTBYIOLIEH BHUHBI TPOMCXOAWT Ha 0a3e Kak CyOBEKTUBHBIX, TaK H
0OBEKTHBHEIX KpHuTepuen”. Ilo Muenmio B.®D. MacioBa, «OTBETCTBEHHOCTh 3a
IIPUYMHEHHBIA BpPEJ MOXKET MMEThb MECTO TOJIBKO TOT[a, KOrJa Bpel INPUYHNHEH
CO3HATEJIbHBIMU JCHCTBUAMU NPUYUHUTENS, TO €CTh, €CJIM, BO-IIEPBBIX, OH
OpeaBUAET WIA JOJDKEH OBLT TpenBUIETh BPEAOHOCHBIM XapaKTep CBOETo
IIOBEJICHNUS, CO3HABaJ WIM JOJDKEH ObUT CO3HABAaTh €CTECTBEHHYIO M HEOOXOIMMYIO
CBSI3b MEXKJY CBOUM JEHCTBUEM (WK O€37eiCTBHEM) U HACTYNMBIIUM BPEIOM; BO-
BTOPBIX, [IOHUMAaJ IPOTUBONPABHOCTh CBOETO MOBeACHU». [Ipn 3TOM BHHA SABIIIETCS
HE TOJIBKO IICHUXOJIOTMYECKUM, HO U IOPUAUYECKUM IIOHATHEM, M, CIEIOBATEIIBHO,
BKIIOYAET B CBOC COJEP/KAHHE COLMANBHEIA MOMEHT . TakuM oOpasoM,
CyObEKTHBHAsl KOHLICMIMS BHHBI, IOJAYEPKHUBAs B3aUMOCBSA3b MEXKIy BHUHOM U
IIPOTUBOIIPABHOCTBIO, B OTVIMYKME OT IPEABIAYLIErO MOAX0a HE OTOKECTBIAET ITU

YCJIOBHSL.

OTcyTcTBHE €QUHOTO TOAXOAa K TOHSATHIO BUHBI XapaKTEPHO TaKXKe W IS
3apyOexHbIX cTpaH. B ABCTpuM 3aKperuieH CyObeKTHBHBIA CTaHAAPT OLIEHKH BUHBI
(§ 1294 ABGB). Pa3smep BoO3MeleHHs HANPSAMYIO 3aBUCHT OT CTEIEHH BHHBI. B
['epMaHnu NOMUHHpYET OOBEKTUBHBIA cTaHIapT oleHKH BuHBI (§ 276 BGB). Bo
®paHuuu pacnpocTpaHeH OOBEKTUBHBIM CTaHIAPT OLEHKU BUHBI, IPU 3TOM 4acToe
npumeHeHue cr. 1384 ®I'K 006 oTBETCTBEHHOCTH 3a BpEJl, MPUYMHEHHBII BelaMH,

. 4
CBUJETENBCTBYIOT O IIMPOKOM MPUMEHEHHH CTporoil orBercrBeHHoctu . B PETL

Lo Hodde O.C. Ykas. cou. C. 29-38.

2 Cm.: AutumonoB B.C. 3HaueHue BUHBI MOTEPIEBLIETro MPH TpaXk1aHCKOM npaBoHapymeHnn. C 88-93.

¥ Cm.: Macnio B.®. Ykas. cou. C. 15-16.

* Bo (dhpaHIy3cKOl JOKTpUHE OOBIYHO BBLIETSAETCS OOBEKTUBHBIM W CyOBEKTUBHBIM dJI€MEHTHI BHHBI. DpaHIly3cKue
CyJZbl TPaIWIMOHHO cchuTaroTcs Ha bonus paterfamilias (cpemsero pasymuoro uenmoBeka). Takke MOJYEPKUABAETCS
HEaKTyaJIbHOCTh CyOBEKTHBHOTO 3J€MEHTa BHHBL biaromaps takoMmy moaxony Bo ®paHINHU JOIMyCKaeTcs NeTUKTHAS
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3aKpeIieH CyObEeKTUBHBIN CTaHIAPT BUHBI: MOBEIECHUE OTBETUMKA CPABHHUBAETCA C
MOBEICHUEM Pa3yMHOT0 YeJIOBEKa, OJIHAKO YUYUTHIBACTCS TAK)KE BO3PACT, mpodeccus,

YMCTBEHHOE W (DU3HUECKOE COCTOsIHHE JienKkBenTa (cT. 4: 102 (2) PETL).

Poccuiickass Mopenb TEHEpaNbHOTO JIETUMKTa JIOJDKHA CTPOUTHCS  HA
CyOBEKTUBHOW KOHIICTIIIUA BUHBI. BEpHBIM BUAUTCS OIeHKAa CyOBEKTUBHOMN BHHBI TI0
0OBEKTHBHBIM KpUTepusM (Bo3pact, mpodeccus, 370poBbe © T.1.). IIpocroit
KOHCTaTallui CYOBEKTUBHOIO KPHUTEpHUsl HEAOCTATOYHO: B 3aKOHE HEO0OXOAMMO

2
3aKPCIIMTh 3aBUCHUMOCTD pa3Mepa Y6LITKOB OT CTCIICHU BHUHEI ACIIMKBCHTA .

Bo-niepBbIX, anpTEepHATUBHBIM MOJAXOA MOXET NpPHUBECTH K (HpaHIly3CKOU
MOJEIN TIEHEPAIbHOIO JEJIMKTA, YPE3MEPHO PACIIMPSIOLIEH IIpEAeibl IEIUKTHON
OTBETCTBEHHOCTH. J[aHHAas MOJENb HE IO3BOJIAET OIPAHUYMTH OTBETCTBEHHOCTH B
Cllyyae B3BICKAHMS UYHMCTO OKOHOMMYECKMX IOTEPb, KOIJa BO3MOKHOCTH

npeaBuacHus yuepoa uMeetr oco00e 3HaYeHUeE.

Bo-BTOpBIX, OTCYTCTBHE 3aBUCHUMOCTH pa3Mepa YOBITKOB OT CTENEHU BUHBI
JETMKBEHTAa BENIET K JucOanaHacy TIOJOKEHUS JEIUKBEHTa W TMOTEPIICBIIETO,
MOCKOJIbKY B coOoTBeTCTBUU C 1. 2 cT. 1083 'K P® creneHp BHHBI MOTEPHEBIIETO

BJIIMACT Ha pasMCpP B3LICKUBACMbLIX B €TI0 IIOJB3Y Y6BITKOB. BI/I)II/ITCH, qTO IIOAXOI

OTBETCTBEHHOCTH 32 BPeJl, IPUYNHEHHBIN MIIAICHIIAMH U TICHXHYeCKUMHU GonbHbIMU. CM.: Basic Questions of Tort Law
from a Comparative Perspective / Ed. by H. Koziol. Wien, 2015. P. 60, 63, 67. Astop runass Olivier Moréteau.
! CropoHHukoM naHHoro moaxonaa sieiusercs E.A. @meiimmr. Cwm.: @neitmmun E.A. O0s3atenbcTBa U3 MPUYUHEHUS
Bpelna u U3 HeocHoBaTenbHOTro oboramenus. C. 84. [IoX0KyI0 MO3UIINI MOKHO BCTpeTHTh B padoTtax X.U. [lIBapma. [To
€ro MHEHHIO, «KOHKPETHOCTH MOJX0/a TpeOyeT OT Hac ydeTa CTEIeHH BUHOBHOCTH, YTO, B CBOIO OUYEpEllb, CBS3AHO C
HEOOXO/JMMOCTBIO0 y4eTa TakuX CyOBEKTHUBHBIX (PAaKTOPOB KaK COCTOSHHE 310pOBbs ((pH3MUecKoro) NmpUUMHHTEIS,
BO3pacTa €ro, ypoBHS KyJIbTyphl U T.IL.». [lIBapi X.M. 3HaueHne BUHBI B 00s3aTeNbCTBAX U3 MPUYMHEHUS Bpena. M.,
1939. C. 37.
2 Hannyto nozuuuto noanepxkusan X.M. IIsapu. Cum.: UIBapu X .M. Yka3. cou. C. 43-44. AnbTepHaTUBHON MO3ULIUU
npunepxuBaics B.®. Macnos. [lo ero mMHeHHIO, BUHa KaK CYOBEKTHBHOE YCJIOBHE AEIMKTHOH OTBETCTBEHHOCTH
SBIISIETCA OCHOBAaHUEM, HO He Mepoil oTBeTcTBeHHOCTH. CM.: MacnoB B.®. Vka3. cou. C. 19; Otka3 or yueTa cTeneHu
BUHBI JICIMKTBEHTa XapakTepeH W Ui 3apyOeXHOTo AEIMKTHOro IpaBa (Harmpumep, Bo ®OpaHINU B COOTBETCTBUH C
MIPUHIUIIOM MOJTHOTO BO3MEIIEHUS Bpena yimepO OIeHHBAeTCS BHE 3aBUCUMOCTH OT CTETICHN BHHBI JAETHKBEeHTa). CM.:
Basic Questions of Tort Law from a Comparative Perspective / Ed. by H. Koziol. Wien, 2015. P. 44-45. ABtop riaBbl
Olivier Moréteau.
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JOJIKCH OBITh OAMNHAKOBBIM, ITOCKOJIbLKY BOSHUKHOBCHHUC JICIIMKTHOTO 00s13aTeNLCTBA

MOXKET CTAaTb HCOXKHMJAHHBIM KaK IJIs IOTEPIICBUICTO, TaK U IJId JCIMKBCHTA.

HeoOxoaumo Taxxe yuuThiBaTh, 4yTo npumenenwe m. 1 crt. 401 'K PD k
JICIMKTHBIM 0053aTe/IbCTBAM HENOMyCTHMO . TIOHATHE BHHBI, 3aKPEIUICHHOE B CT.
401 TK P®, o00ObscHsAETCS OTHOCUTEIBHBIM XapakTEpOM MPaBOOTHOLICHHUS.
[TpumeHeHrne Takoro OOBEKTHBHOIO CTAaHJIApTa, KOrJa MOMEHT BO3HHUKHOBEHUS
00s13aTeIbCTBA COBMAIAET C MOMEHTOM BO3HUKHOBEHHUSI OCHOBaHWM JIJIsl IPUMEHEHUS

OTBCTCTBCHHOCTH, 6y,[[€T HCCIIPABCIJIMBBIM 110 OTHOIICHUIO K NCIUKBCHTY.

CyObeKTUBHBIA CTaHIApPT OLEHKA BHUHBI IIO3BOJSIET TAKXE OIPAaHUYUTh
OTBETCTBEHHOCTb JCIMKBEHTOB B CIIydae SKCIECca HCIOIHHTENEH?, CHTYalHsX C
onepeKaroIen IIPUIUHHOCTBIO. Hanpuwmep, BO3JIOKEHNE COJINTAPHOU
OTBETCTBEHHOCTH IIPH OIEPEkKAIOIIEH NPUYUHHOCTH HCKIIIOYAETCS, €CIIH MEPBBINA
JICIMKBEHT CMOJKET J0Ka3aTh, YTO OH HEBHMHOBEH IO OTHOLUEHUIO K COOBITHSIM,
MIPOU3OILIEIINM MOCIE COBEPIIEHHOTO UM JAesiHus. [lockonbKy OpeMs JOoKa3bIBAHHS
OTCYTCTBUS BHHBI B JaHHOM CJIy4yae JIEKUT HAa OTBETYHMKE, OTCTYIUIEHHUE OT
COJIMJIAPHOM OTBETCTBEHHOCTH OyAeT HCKIoYeHHWeM. Takoil Moaxoj IMO3BOJIUT B
JOJDKHOM Mepe 3alUTUTh HHTEPEChl, KaK MOTEpPHEBIIEr0o, TaK U HEBUHOBHOIO

OTBCTYHKA.

Hakonen, mpemyioxKeHHBIM TMOAXOJ HMMEET TaKKe 3TUYeCKoe 000CHOBaHUE:
HECIIPABEMJINBO BO3JIOKEHHUE ITOJIHOW OTBETCTBEHHOCTHM HA JIMIO, KOTOPOE B CHUILY
BO3BpaTa, YMCTBEHHOI'O WJIM IICUXUYECKOTO COCTOSIHHSI HE MOIJIO IPEIBUACTH

3
HaCTYIUICHUA BpCaa U CCJIK IIPCABUACIIO, HC MOIJIO UX IIPCAOTBPATUTD .

! AnprepuartuBHOW mo3ummm npuaepxkuBaercs JLIO. Muxeesa. Ilo ee muenmio, cr. 401 'K P® mgaer obuime
OpeACTaBiIeHUs O BUHE B rpaxaaHckoM mnpase. Cwm.: IlocTtareiiHblii komMmeHTapuil k I['paxnaHckoMy KoAEKCy
Poccuiickoit  ®enepanum, wactu mnepsoit / Ilom pen. I1.B. Kpamenunnukosa. M.: Craryr, 2011 // CIIC
«Koncynsrantllmoc». KommenTapuii k ct. 401 I'K Pd. Aprop kommenTapus k cT. 401 T'K PO JLIO. Muxeesa.

? Jlaunoe HpaBUiIo OyJIeT aHATOTHYHBIM cT. 36 YronoBHOro kogekca P®. Cwm.: c1. 36 YronosHoro kozaekca Poccuiickoit
®Deneparun ot 13.06.1996 Ne 63-@3 (pen. ot 19.02.2018) // CIIC «Koncynprantllmocy..

3 Jlamuyio nosurmio noazepxkusaer 5.C. Anrnmvonos. Cm.: AHTiMOHOB B.C. 3HaueHHE BHHBI MOTEPIEBIIETO MpPH
rpaxnaHckoM npaBonapymenun. C. 101.
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Takum 00pazoMm, poccuUiicKOoe TOHHMMaHHE BHUHBI JOJDKHO CTPOUTHCS Ha
aBCTPUNCKON MOJENN CYObEKTUBHOW BUHBI, pa3Mep B3bICKHBAEMOI CyMMBbI YOBITKOB
IIPU MPOCTON HEOCTOPOKHOCTH JOJDKEH ObITh YMEHbIIEH. YacTUUHO JaHHAsI MOJEINb
3akpemsieHa B a03. 2 cr. 151 'K P®, cormacHo KOTOpOMY «Ipu OIpPEAEICHHH
pa3MepoB KOMIIEHCAlMM MOPAJIbHOTO Bpeja CyJ IPUHUMAET BO BHUMAHUE CTEIICHb
BUHBI HApYIIUTENS U UHBIE 3aCIyKUBAIOLIIE BHUMaHUs O0CTOATENbCTBAY. Buanres,
YTO TMOAOOHBIA MOAXOJ MOXHO 3KCTPAmojJupoBaTh M Ha HHBIE BUJIBI Bpena,
HaIllpuMep, Ha YIYLIEHHYI0 BBITOAY IPU KOMIICHCALMM YHCTO SKOHOMHYECKHUX
norepb. [lockonbKy Takas MO3WULMS MPEAIONAraeT COXpaHEHUE MPE3yMIILIUN BUHBI
INPUYUHUTENS BpENa, €ro IPUMEHEHUWE CYIIECTBEHHO HE TMOBJIMSAET Ha
KOMIICHCAIIUOHHYI0  (DYHKIMIO JIEJIUKTHBIX 0053aTEIbCTB, OJHAKO IO3BOJIUT

OTPAaHUYIUTD ITIPCACIIbL ,Z[GJII/IKTHOfI OTBCTCTBCHHOCTH.

CyObeKkTUBHAsE KOHLEMLHMS NpeAnoiaraeT pasjielieHue BUHBI HAa YMBICEN U
HEOCTOPOYKHOCTD. JlesitHue IIPU3HACTCSA COBEPILIEHHBIM YMBILUIEHHO, €CIIU JICIIUKBEHT
CO3HaBaJl IPOTHBOIPABHOCTH CBOET0 NOBEACHUSA. B cilyyae HEOCTOpPOKHOIO
IIPUYMHEHUS JIMIIO HE OCO3HAET ITPOTUBOIPABHBINA XAPAKTEP CBOMX JACHCTBHM, XOTS
opu HEOOXOAMMON BHHUMATEIBHOCTH W IMPELyCMOTPUTEIBHOCTU JIOJDKHO OBbUIO U
MOIJIO MpEABUAETh 3TU MociencTBUsA. ['pydas HEOCTOPOKHOCTH IpenIoJiaract
HapylIeHHEe MUHUMAJIbHBIX TpeOOBaHMil, B TO BpeMs Kak IpPOCTas — MOBBILICHHBIX

o 1
Tpe6OBaHI/II/I, KOTOPLIC MPCABABIAIOTCA K ACIIMKBCHTY B KOHKPETHBIX YCIIOBHAX .

Takum oOpa3zom, BHHA — 3TO 0053aTE€IbHOE YCIOBUE JIETUKTHOMN
OTBETCTBEHHOCTH, B paMKax KOTOPOTO MPOUCXOIUT OLICHKA TIOBEICHUS JCTUKBEHTA C
TOUYKH 3PEHUsI KaK OOBEKTUBHBIX, TaK U CyOBEKTUBHBIX KpUTEpHEB. B 3TOM cMmbIcie
BMHA TECHO CBSi3aHA C MPOTHUBOIMPABHOCTHIO. CyObEeKTHBHAs KOHIICIIUS BUHBI
CHOCOOCTBYET YCTAHOBJIECHHUIO MPEIEIIOB JETUKTHOM OTBETCTBEHHOCTH, IMOCKOJIBKY
pPHUCK CcIy4yailHOro MpUYMHEHMsI Bpela Bo3jaraercsa Ha oOjajmarenst 3Toro Ojara u
BO3MOXXHO yMCHBIIIEHHE KOMIICHCAIIMM 3a HapyIIeHHWEe MEHee 3HA4YuMbIX OJjar

(MOpaJIbHOTO Bpe/ia, YUCTO IKOHOMUYCCKUX YOBITKOB).

! Cm.: Modde O.C. Ykas. cou. C. 38.
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§ 2. leiuKTHAs1 OTBETCTBEHHOCTH 32 CJIy4yaiiHoe NPUYHHEHHNe Bpe/a

BnepBble moHSATHE BUHBI Kak 0053aTEIBHOTO  YCIIOBHUS  JIEJIUKTHOMN
OTBETCTBEHHOCTH OBUTIO C(HOPMYITUPOBAHO B PUMCKOM MpaBe. DopMyIisl «3a ciaydan
HUKTO HE OTBEYAET» M «Cly4all ocTaeTcs Ha TOM, KOTO OH MOopaxaeT» OblUIn
OCHOBHBIMHU  3aIlOBEISIMA  PUMCKOTO npaBal. Penenust  pumckoro mpasa
CIIOCOOCTBOBAJIAa CTAHOBJICHUIO BUHBI B KaUe€CTBE 0053aTEIbHOTO YCIOBHS ACIIMKTHON
orBeTcTBeHHOCTH. OnHako B XIX Beke Onaromapsi MPOMBIIUIEHHON PEBOJIIONUU
MOSIBUJIACHh KOHIEIIIUA HpI/I‘-II/IHeHI/ISIZ. OcHoBHOM uaeosior nanHoi teopuu, O. ['upke,
yKa3blBaJl, 4YTO caMoro (akTa HaJIW4yUs BpeAa JOCTATOYHO JIJIsi BO3JIOKEHMUS
OTBETCTBEHHOCTH, MOCKOJIbKY MOTEPNEBIINM 00Jiee HEBUHOBEH, YeM MPUYMHUBIINAMA
BpeI[s. DTHYECKOE OINpaBAaHUE CTOPOHHHUKM TAaKOTO MOJXO0JAa YCMATPUBAIU B UACU
pucka. B cOOTBETCTBUM C TaHHOM UIEEU «BCIAKHUM, KTO JECUCTBYET JOJKEH HECTH Ha
cebe pPHUCK 3a BCE CiydyailHble MOCIEICTBUS CBOEH IESTEIBHOCTI . Teopus
IIPUYMHEHUS JOMUHMpOBaja B Poccun B mepBple TOABl  IIOCIE BBEACHUS
I'paxxaanckoro komekca PCOCP 1922°. Omnako Bekope cyneOHAs NPAKTHKA H

OTCUCCTBCHHAA JOKTPHUHA OTKA3aJIUCh OT HCC.

BriOop Monenu mocTpoeHHs AEIUKTHONM OTBETCTBEHHOCTH HMEET OTPOMHOE
MPAKTUYECKOE 3HadueHue. KoHUenuuss MNPUYMHEHUS CYIIECTBEHHO PpaCIIUPSET
Mpeaebl  JeMKTHOW OTBETCTBEHHOCTH. (OTBETCTBEHHOCTh MPU TAKOM MOAXOJE
BO3JIaraeTcsl 3a JII0ObIC, B TOM YHCIIC W 3a CIAydalHbIC JEHCTBHUs. Y CTaHOBJICHHUE

IpUHOUIIA TTPUYUMHCHUA B Ka4YCCTBC O6H_I€FO ImpaBujla HCEBEPHO KaK C IIOJIMTHKO-

! Cm.: TTokpoBckuii M. A. Va3 cou. C. 285.
2

CwMm.: Tam xe. CymiecTByeT MO3UIIMS, YTO IIOJIOKEHHE O HEOOS3aTeTHbHOCTH BO3MELICHHS BpeAa, NMPUUYMHEHHOTO
CIlydaliHBIM JESHUEM, CO3[JaHO MEPEHECEHUEM Hayall yrOJIOBHOTO IpaBa B IPAXAAHCKUE OTHOLIEHHUS, YTO MPHUHIUI
BUHBI CTPaZaeT OJAHOCTOPOHHOCTHIO, MOCKOJBbKY OCTaBIsieT Oe3 BHHMAaHUS IIOJIOKEHHE JIMIa nocTpanasmero. Cwm.:
[Mupeun 2.3. 3HayeHWe BHHBI, CIydash M HENPEOJOTUMON CHIIBI B TPaXXIaHCKOM IpaBe // BecTHHMK rpakgaHCKOro
npasa. 2010. Ne 5 // CIIC «Koncynbsrantllmoc». Pasnen «Henpeononumast cunay.
¥ Cwm.: TTokposcknii M.A. Yka3. cou. C. 286-287.
* Cm.: Tam xe. C. 288.
> Cm.: ArtnmoHOB B.C. 3HaucHue BUHBI MOTEPIIEBIIEr0 P rpakaaHcKoM npaBonapyirenuu. C. 7-10.
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IIPABOBOM, TaK U NMPAKTUYECKOU TOUEK 3peHI/I}Il. Nnes nepenecenus pucka 3a ciyvyau
Ha JIETMKBEHTA HE COTJIaCyeTcs ¢ TeM, YTO PHUCK yTpaThl Kakoro-iubo Onara Bcernaa
JEKUT Ha ero oOjajnarene Kak JIMIE, W3BJICKAIOIIEM BCE MPEUMYIIECTBA U3 ITOTO
Omara. [lpuHUOMII TOpPUYMHEHHS TaKKE CYIIECTBEHHO OrpPaHUYMBAET CBOOOIY
neiictBuil uHaMBHIa. HepocraTkom Teopum sBIsSEeTCS W TOT (akT, 4YTO €€
CTOPOHHUKH pa3BUBAIOT HUACKHD O CYOBEKTUBU3ALIMM HMHOTO YCIOBUS JEIUKTHOU
OTBETCTBEHHOCTH — MPUYUHHO-CIEJACTBEHHON CBSI3U, HEOOOCHOBAaHHO YCIIOXKHSA

KOHCTPYKIHUIO I[CHHKTHOﬁ OTBCTCTBCHHOCTHU.

HecmoTpss Ha Bce  BBIIIENIEPEUUCIICHHBIE  HEAOCTAaTKM  OE3BUHOBHOU
OTBETCTBEHHOCTH B OTJACIBHBIX CIIy4asX 3aKOHOJATENb JOIYCKAET BO3MEIICHHE
BpeZa U pu OTCYTCTBUM BUHBIL. K Takum citydasm I'paxnanckuii kogexke PO otHocut
OTBETCTBEHHOCTb 3a BpEZ, IPUYMHEHHBIM HE3aKOHHBIMU JCHCTBUSAMU OPraHOB
JIO3HAHUA, MPEIBAPUTENBHOTO CJIeACTBUsS, Mpokyparypsl (ct. 1070 T'K P®),
OTBETCTBEHHOCTb  3a  BpEd, NPUYMHEHHBIA  JEATECIBHOCTBIO,  CO3JAIOLIEH
MOBBIIICHHYIO ONACHOCTH 117151 OKpy»Karomux (cT. 1079 'K PD) u 0TBETCTBEHHOCTS 32

Bpel, IPUYMHEHHBIN BCIEACTBUE HEAOCTATKOB TOBapa, padoThl wiH ycayru (ct. 1095

TK PD).

B otecdecTBeHHOW JOKTpUHE B3TJISAABI Ha OE3BUHOBHYIO JEIUKTHYIO
OTBETCTBEHHOCTh pazaenuwinch. OJHU y4eHbIe, OTpUIlasi BO3MOKHOCTh BO3JIOKEHUS
JICTUKTHOM OTBETCTBEHHOCTU IIPU YCEYEHHOM COCTAaBE MPaBOHAPYIICHUS, CBOJIAT
noAoOHbIE CUTyallUM K OOS3aHHOCTM BO3MEIICHUS Bpela, OTKJIOHSS ee
KBaTU(UKAIMIO B KAYECTBE JEIUKTHON OTBETCTBEHHOCTH. [l0 MHEHMIO IpYTux,
OTBETCTBEHHOCTb IO-TIPEKHEMY OCHOBaHAa Ha MPUHUMIE BHUHBI, OJIHAKO K
00sI3aHHOMY JIMITy TPEIBABISAIOTCS Oojiee BhICOKUE TpeOoBaHUs. BepHbIM B TaHHOM
ciyyae Buautca mno3unms C.H. bparyca. CormacHo ero MHEHHUIO, JEIUKTHOE
0053aTENIBCTBO 32 CIIy4al HE OTJIMYAETCS OT JECIUKTHOW OTBETCTBEHHOCTH, T.K. TO-

MNpC)KHEMY BO3MOKXHO IIPHUMCHCHHUC MCPbBI TOCYAAPCTBCHHOIO JIIPHHYXIACHUS,

! Cwm.: TTokposcknii M.A. Ykas. cou. C. 287-288.
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KOHCTUTYHMPYIOIIETO NPHU3HAKAa OTBETCTBEHHOCTH. BTOpPOM MOAXOX BHUIWTCS TaKXKE

1
HCO6OCHOBaHHbIM, ITOCKOJIBKY OH CBOJAUT ITOHATHUC BUHEI K (i)I/IKHI/II/I .

B 1okTpuHE yKa3bpIBaeTCS Ha HCKJIIOYUTENbHBIA XapakTep O€3BHHOBHOM
JICTINKTHOM OTBETCTBEHHOCTH . IIPUBOISTCS CNEIYIONME apPryMEHTH B €€ MOJIb3Y:
JIETKO ONPOBEPKMMAsl MPE3yMILWHA BHUHBI JICIIMKBEHTA; ITOBBIIICHHOE 3HAYCHUE
IPEBEHTUBHOM (PYHKIMM JEIUKTHOM OTBETCTBEHHOCTM B CHUTyalUsX, KOrIja
NPUYMHEHAE BpPeJa HOCHT MACCOBBIH XapakTep®; KOHLENIHS pHCKA (PHCK KAk
CyOBEKTHUBHAsl KaTEropHsl MpPEAIojaraeT CO3HATelIbHOE JOIYILIEHHE ClIy4yailHOro
pe3y/IbTaTa B CBOCH JEATENBHOCTH) ; BO3JIOXKEHHE OE3BUHOBHOI OTBETCTBEHHOCTH 34
NEeATEIbHOCTh, MPU KOTOPOHM NPO(ECCHOHATBHBIM PpPUCK BXOJUT B CTOMMOCTb
TPOLYKIMH, CTPaxoBOH XapaKTep TakKoil OTBETCTBEHHOCTH . B COBOKYIHOCTH Bce
BBIILICTICPEUNCIICHHBIE ~ APTyMEHTBl  IO3BOJIIIOT  OOBSICHUTH  CYLIECTBYIOIINE
WCKJIIOYEHHS W3 TMPUHLMIIA BUHBI: OE3BUHOBHAs OTBETCTBEHHOCTh 332 HE3aKOHHBIE
JEUCTBHS OPTaHOB JO3HAHUSA, IPEABAPUTEIILHOTO CIEACTBUS, IPOoKypaTypsl (cT. 1070
['K P®) o0bscHsETCS JErKo OMPOBEPKUMOM MPE3yMIILIUEH BUHBI JIETUKBEHTA, a

. 6
TaKke 0COOOM 3HAYUMOCTBIO OXpaHseMblX Onar . OTBETCTBEHHOCTb 3a BpE],

! Cm.: Bparycs C.H. Vkas. cou. C. 174.
2 Tlo muenmo K.M. BapmaBckoro, BBeneHHE NPUHIMIIA MPUIMHEHUS Kak OOMero mpaBuia O3HA4ajgo Obl
pacnpocTpaHeHre 0ojee CTPOroi OTBETCTBEHHOCTH Ha «MAJIOMOIIHBIX» CYOBEKTOB. Takxke ydeHbIH yKa3bIBaeT Ha TOT
(hakT, YTO CTOPOHHMKM NPHHIMIA NPUYMHEHHs, NpeJJiaras OTKa3aThCsS OT BHHBI JICJIMKBEHTa, HE OTPHUIAIOT
HEOOXOTMMOCTH y4eTa BUHBI motepresero. Cwm.: Bapmasckuit K.M. Yka3. cou. C. 82.

% Cm.: AmtumonoB B. C. T pakIaHCKasg OTBETCTBEHHOCTb 3a Bpel, NPUYMHEHHBI HCTOYHUKOM IOBBILIEHHON
onacHocTd. M.: FOp. mut. 1952. C. 43.

* Ilo muennio B.A. OiireHsuxra, Ge3BHHOBHASI OTBETCTBEHHOCTh BKJIIOYAET B CEOS KOMIUIEKC Pa3IMYHBIX TEOpUH
pucka. Ilpu »3ToM, pHCK SBISETCS OCHOBAaHHEM OTBETCTBEHHOCTH IIPU CIyYalHBIX, HO MPOTHBOIPABHBIX
00CTOATENBCTBAX, CBS3aHHBIX C JAelcTBHeM mnpuuuHHMTENns Bpena. Cwm.: Oidiremsuxt B.A. Ilpobnema pucka B
rpaxianckoMm npase. Jyman6e: Updon, 1972. C. 14, 129, 216.

SCm.: Bapmasckuit K.M. Vkas. cou. C. 129.

® Mo wmuenmo I1.B. KpalleHHHHHKOBA, «CPEIM NPUHAIEKAIMX IHYHOCTH HEMATEPHATLHBIX OJ1ar CBOOOAA M
BO3MOXKHOCTb CBOOOZHOTO TEPEABMIKEHHS SBILSIFOTCS OJHUMHM M3 BaKHEHIIMX Ojlar, a HE3aKOHHOE OrpaHHYeHHe
CBOOO/IBI NPUUYMHSET MO9ac caMble TSDKKUE CTpajaHus. To e MOXKHO CKa3aTh M O NPUOCTAHOBJIEHUH AEATEIHHOCTH
IOPUIMYECKOT0 JIUIA, paaud KOTOPOH CO3MaHO camo topuaundeckoe Jmio. OcoOblil xapakTep Bpela, NMPHYUHIEMOTO
rpaxnaHaM W IOPUIMYECKUM JIMIIAM B CIIydasX HE3aKOHHOTO OCY)KIEHHS, HE3aKOHHOTO INPHBIICUEHHS K YTOJIOBHOM

OTBETCTBEHHOCTHU, HE3AKOHHOTO IMIPUMEHCHUA B KAYECTBE MEPHI IMPECCUCHU 3aAKITIOYCHU 1101 CTPAXKY HUJIKM IMOAIHUCKU O

53



IPUYUHEHHBIA  JESTENBHOCTBIO, CO3JAIOIIECH IOBBIIIEHHYIO ONAaCHOCTh  JUIA
okpyxatromux (ct. 1079 I'K P®), u OTBETCTBEHHOCTb 3a Bpe€l, NPUUHMHEHHBIN
BCJICJICTBUE HEJOCTaTKOB ToBapa, padoTel wuiu yciayru (cr. 1095 T'K PO)
OOBSICHSIETCSI C TOYKH 3pEHHs] TEOpUM pHCKa. Buautcs Takke 000CHOBaHHOMN
no3unua B.T. CmupnoBa u A.A. Co64aka, COTJlacCHO KOTOpPOW OTBETCTBEHHOCTH 3a
clly4ail, Kak TMpaBWJIO, JOJDKHA COMPOBOXKIATHCS BBEIECHUEM O0s3aTEIBHOIO

1
CTpaxoOBaHUA .

[Ipr BO3JIOKEHUM MEIUKTHOW OTBETCTBEHHOCTH 3a CIy4alHOE MNPUYUHECHHE
Bpella aKTyaJbHbIM CTAHOBHUTCS BOIIPOC Pa3rpaHUUYEHUs] HEMPEOJOJIMMON CHIIBI KaK
00CTOSITENBCTBA  OCBOOOKIAIOIIETO OT OTBETCTBEHHOCTM U ciy4das. Ilox
HEMPEOAOJIMMOA CHUJION B TPaXKJAHCKOM IIpaBE€ IOHUMAETCS YpE3BbIYANHOE H
HEIpeI0TBpaTUMOE TPHU JaHHBIX yclioBUAx obOctoarenbctBo (m. 3 cr. 401 I'K). K
00CTOSITENBCTBAM ~ HENPEOJOJMMON CHJIBI OTHOCSITCS, HAlpuUMep, pas3lInyHbIe
CTUXUIHBIC OCJCTBUS (3EMJICTPSICEHUS, yparaHbl U T.A.), BO3/IEHCTBOBABIIME Ha
VCTOYHUK TOBBIIMIEHHON OIACHOCTH, KOTOPBIA B PE3YJNbTAaTE TAKOTO BO3JEUCTBHUSA
MIPUYUHAT KOMy-1160 Bpen’. C 3Toil TOUKH 3pEHHs BEPHBIM BUAUTCS PA3TPAHIUCHIE
Cliyyas U HENpPEOJOJUMOMN cuibl npennoxkeHHot 2.0. Ilupsunom. CorjmacHo ero
MHEHUIO, CIIy4ald JEeJIaeT Bpell HEOTBPATUMBIM JIMIIb BCJIECACTBUE HEBO3MOKHOCTHU

NpCaABUICHUA Bpcaa, T.C. HN3BHHUTCIBHOT'O HCOOCTAaTKa II0O3HAaBaTCJIbHBIX

HEBbIe3/le, HE3aKOHHOTO TPHBIICYCHUS K aIMUHUCTPATUBHON OTBETCTBEHHOCTH B BHUJIE aJMUHHCTPAaTHBHOTO apecTa, a
TAaKXKe HE3aKOHHOTO MPUBJICUCHHS IOPUIMYECKOTo JIMIAa K aJIMHHHCTPATUBHONH OTBETCTBEHHOCTHM B BHIE
aIMHUHUCTPATUBHOTO MPHOCTAHOBICHHUA JEATENbHOCTH, TpeOyeT NPUMEHEHHUS CIEHUATbHOW  KOHCTPYKIIUH
OTBETCTBEHHOCTH ITyOJIMYHOTO CyOheKTa. DTa clenuagbHas KOHCTPYKIUS 3aKII0UaeTCsd B OTBETCTBEHHOCTH 0€3 BUHBD.
Cwm.: Obs3aTenbeTBa BejleACTBUE NMpuunHEeHUs Bpena: [locTareiinslii koMmMeHTapuil riaBel 59 ['pasknaHcKoOro Kojekca
Poccuiickoii @enepaun / [Tox pen. I1.B. Kpamennnuukosa. M.: CraryT, 2009. C. 65-74. Kommenrapwmii k ct. 1070 I'K
P®. Aprop xommeHTapus k cT. 1070 'K PO I1.B. KpamieHuHHUKOB.
Lo Cwmuphos B.T. Cobuak A.A. Yka3. cou. C. 80.
2 Cwm.: TlocraTeiiHbiii KOMMeHTapuii TmaBel 59 I'pakmanckoro koxekca Poccmiickoit ®exepamun / Iox pen. ILB.
Kpamenunnukosa. M.: CratyTt, 2009. KommenTapuii k ct. 1079 'K P®. C. 119-132. Arop xommenTapust K ct. 1079
I'K P® b.M. I'onraio.
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criocoOHocCTEM YCJIOBCKA, MCIKAY TCM KadK HCIPCOA0JIMMasd CUjia 3aKJIIO4YacT B cebe

DH3MYECKYIO HEMPEIOTBPATHMOCTh BPEa .

Otka3 OT MpUHIMIA NPUYUHEHUS B MaTEpUAIbHOM aCIEKTe HE HMCKIIIOYAeT
BO3MO>KHOCTH €r0 pealn3aluu B mporecce. Takoil Moaxo/l, 3aKpEIUICHHbIN B M. 2 CT.
1064 T'K P®, He TOIBKO COOTBETCTBYET KOMIICHCAIIMOHHON MPUPOJIE ACIUKTHOIO
npaBa (BBUIY CJOKHOCTH JIOKAa3bIBaHUSI OTCYTCTBUSI BHUHBI BO3MEILEHHUE Bpeaa
CTAHOBUTCSI OOILIMM IMPABUIIOM), HO TaKXK€ YUYUTHIBAET TOT (aKT, YTO MPUUYUHUTEIIO
BpE€/1a, KAK JINIy COBEPIINBIIEMY JCSHHUE, TOPA3/IO0 JIErYe MPUBOAUTH JTOKA3aTEIbCTBA

cBocH HCBMHOBHOCTH, YCM ITOTCPIICBIHICMY NO0KAa3bIBATb BUHOBHOCTb ACIIMKBCHTA.

Takum o0Opa3om, BHHA — 3TO CYOBEKTHBHOE YCJIOBHE JICTUKTHOMN
OTBETCTBEHHOCTH, B paAMKax KOTOPOTO MPOUCXOJIUT OLICHKA IMOBEJACHUS JICTUKBEHTA C
TOYKHU 3pEHUSI KaK OOBbEKTUBHBIX, TaK U CyOBEKTUBHBIX KpuTepueB. CylliecTByromast
MNPE3YMIIUsI BUHOBHOCTUM I[IOBEICHUS MPUYUHUTENS Bpela COOTBETCTBYET
KOMIICHCAlIUOHHOW TPUPOJIC NCIUKTHON OTBETCTBEHHOCTH, MOCKOJBKY Iepesaraet
PUCK HEBO3MOXXHOCTH JOKa3bIBaHUS IMPOTHUBOMPABHOTO TOBEICHUS MPUYMHUTEIS
Bpella U €ro CyOheKTUBHOW BUHBI C MOTEPIIECBIIETO Ha JieNuKBeHTa. CyObeKTHBHAs
KOHIICTIMS ~ BUHBI  CIIOCOOCTBYET  YCTAHOBJICHUIO  MPENEJIOB  JICIUKTHOMN
OTBETCTBEHHOCTH, MTOCKOJIbKY BO3MOKHO YMEHBIIICHUE KOMIIEHCAIlUU 32 HapyLICHUE
MEHEE 3HAYMMBIX Oyiar (MOpaJIbHOTO BpEda, YHCTO SKOHOMHUYECKUX YOBITKOB).
[TocTpoeHne NETUKTHON OTBETCTBEHHOCTH IO MPHUHIIUITY MPUYMHEHUS JOMYCKAETCA
JIUIIb B UCKJITIOUUTENIBHBIX CIydasiX, MOCKOJbKY, IO 00IIeMY MPaBUIY, PUCK yTPaTh
KaKoro-i1u0o OJiara Bcerjaa JIEKUT Ha ero o0nanarene Kak JHIe, U3BJIEKAIOIIEM BCe

MpPEeMYIIECTBA U3 3TOTO OJara.

! Cwm.: Mupsr D.9. 3HadyeHHe BUHBI, CIIy4as i HEPEOIOTMMOIL CHITbI B TPAXKIAHCKOM MpaBe // BeCTHUK rpaIaHCKoro
npasa. 2010. Ne 5 // CIIC «KoncynsrantlImrocy. I'n. 111
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I'naBa IV. IlpyunHHO-CJIeACTBEHHASI CBA3b

§ 1. ITonsiTHe NPUYMHHO-CJIEACTBEHHOM CBSA3M KAK YCJOBHSA JeJIUKTHOMN

OTBETCTBCHHOCTH

B coorBerctBun ¢ n. 1 cr. 1064 T'K P® Bo3MelmieHH0 MOIJEKUT Bpes,
MPUYUHEHHBIA JTUYHOCTH WM UMYIIECTBY TpaxkaaHuHa. CrenoBaTenbHO, TPUUYUHHO-
CJICJICTBEHHAs] CBA3b MEXJY BO3HUKIIMM BpEAOM M TOBEJACHUEM JICIUKBEHTA

SBJIIETCS 00513aTEIHLHBIM YCIIOBUCM I[GJIHKTHOﬁ OTBCTCTBCHHOCTHU.

Hu omun u3 JAeiCTBYIOIMIMX 3aKOHOAATENbHBIX AKTOB HE  COJEPKHUT
OIpEENICHHS IPUUYNHHO-CIIEICTBEHHON CBA3H, BOIPOC O €€ HATMYUE pa3peliaeTcs Ha
YpOBHE CyACOHON TpPaKTHUKU. ITUM OOBACHIETCA pa3zHooOpa3ue IMOJXO0JI0B K

YCTaHOBJICHUIO HpH‘-IPIHHO-CJ'IGI[CTBCHHOﬁ CBiA3U.

OOmuM 111 BCeX IOPUCAMKIMM SBISETCS TO, 4YTO JACMCTBUS CTaHOBATCA
NPUYUHON Bpeaa, eciau OyAeT JOKa3aHo, 4To, He Oyab 3TUX JEUCTBUM, BpeJ HE ObLI
Obl mpuuvHeH. B 3apy0OeXHOM mpaBe aHHBIM METOJ| YCTAHOBJIECHHSI MPUYMHHO-
CIIEICTBEHHOM CBsI3W HasbiBaeTcsi Conditio sine qua non, B aHIIO-aMEPUKAHCKOM
npaBe — but for test, B oTeuecTBeHHOU TOKTpUHE — TEOpUEH HEOOXOIUMOTO YCIIOBUS.
Jauusiii Meto Hampsimyio 3akperuieH B cT. 3:101 PETL. Cpenu ero HemoctaTtkos
BBIJICIISIFOTCS CJIEIYIOUIUE: TPYAHOCTA IPUMEHEHUs (hOPMYJIbl TPU MPOTUBOIPABHOM
0e31elcTBUM, Ka3yce, OCJOKHEHHBIX CIy4yasX HNPUYUHHOCTH (aJIbTEpHATHUBHOM,
KyMYJISTUBHOH, ONEpPEKAIOMeH MPHYMHHOCTH), TPYJHOCTH B Da3rpaHHUCHHH
HEIMOCPEJICTBEHHBIX U MOCPEACTBEHHBIX MpUYMH. Hemoctatku naHHOM Teopuu, a
TaKk)Ke MPOOJIEMBbl, CBA3aHHbBIE C OTPAHUYEHUEM JIECTUKTHON OTBETCTBEHHOCTH, CTaJIH
IIPUYMHOM IIOMCKA ONTUMAJbHOM MOJEIM IPUYMHHO-CIEACTBEHHOW  CBS3H,
CJIEICTBHEM KOTOPOIO SIBUJIMCh TaKWe TEOPUU KaK Teopus aJAeKBATHOW MPUYUHBI,
[eJIM HOPMBI, TEOPUHU MPABOBON M (PAKTUUECKON MPUUMHHO-CIEACTBEHHOM CBS3U® U

Ap. OCHOBHBIM HEOOCTAaTKOM JaHHBIX TCOpI/Iﬁ ABJIACTCA IIONBITKA Pa3pClICHUS B

b e HazapukoB C.B. Hekotopple TeopeTHUeCKHe W TMPAKTHUYECKHE AaCMEKThl MPUYUHHO-CIEACTBEHHON CBS3U B
KOHTEKCTE JICIMKTHOU OTBETCTBEHHOCTH // BecTHHK rpaxcmanckoro npasa. 2016. Ne 6. C. 174-183.
? Cwm.: Tam xe. C. 193-239.
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paMKax NPUYMHHO-CIICICTBEHHOM CBSI3M BOIPOCOB, CBA3AaHHBIX C OTIPAHUYECHHEM
IIPENESIOB ACIUKTHOM OTBETCTBEHHOCTH. CIIEACTBHEM TAaKOro MOJIXO0Ja SIBIIAETCS
NPUBHECEHHE B NPUYMHHO-CIC/ICTBEHHYIO CBf3b CYOBEKTUBHBIX 9IIEMEHTOB',
HEOGOCHOBAHHBIC HCKYCCHH BOKPYT IpaBHIa «TOHKOro depema»’. B 3ToM,
HaIlpuMep, MPOABIIAIOTCA HENOCTATKU TEOPUH aJCKBATHON IIPUYUHBI, B COOTBETCTBUU
C KOTOpOM BEpPOATHOCTb BO3HUKHOBEHUS Bpela OT [JEHUCTBUH JIEIMKBEHTA
YUYUTBIBAETCS C TOUKHU 3pPEHMS NPEABUINMOCTH. HegocTtaTkoM Teopuu e HOpMBI, B
9TOM CMBICJIE, BBICTYIIACT OLICHKA HAJINYUA IIPUYUHHO-CIECACTBEHHON CBA3U C TOYKHU

3PCHHUA 3HAYUMOCTH 3aMUITACMOI'0 3aKOHOM Onara.

[IpyunHHast cBA3b — 3TO0 (Quiocodckas KaTreropus, KOTOpas BBIPAXKAET
OOBEKTUBHYIO CBSI3b MEK/Y CYIIECTBYIOLIUMU SIBJICHUSIMU. Bunurcs, 4To HU oJHa U3
TEOPHUM NPUYUHHO-CIICJCTBEHHON CBSI3U BBUJY BBILICIIPUBENICHHBIX HEAOCTATKOB HE
MOKET OBITh MPU3HAHA BEPHOM, MO3TOMY BOIPOC O MPUYMHHO-CIEACTBEHHOU CBSI3U
HeoOXoauMo pemath ¢ Quiocodckoil Touku 3peHus. Ilpu Ttakom moaxone, Kak
noauepkuBas B.I1. I'pubaHoOB, npUYnMHHAs CBSA3b XapaKTEPUZUPYETCS CIEAYIOIIUMHU
yepTamMu: OOBEKTUBHBIA XapakTep U KOHKPETHOCTb. lIpuumMHHAs CBS3b TaKxke

3
npeamnoaaract, 4To npuinHa 1npcAmcCTBYCT CICACTBUIO U ITIOPOKAACT €ro .

[IpuunHHO-CIIEACTBEHHAS CBSA3b — 3TO Bompoc (pakrta. Kputepun ycTaHOBICHUS

H€O6XOI[I/IMBIX INPpUYXH OIPCACIAOTCA OSMIIMPUYCCKHUM W TCOPECTUUCCKUM IIYTCM.

! Mo muennio E.A. ®eifumi, ommGOYHOCT JaHHBIX TEOpUH COCTOUT B CMEILEHUH BONpPOCA O MPUUMHHOW CBS3U C
BOIIPOCOM O BHHOBHOM XapakTepe AeHCTBHS, TpuanHuBIIEero Bpen. Cum.: @neiimm E.A. Ykas. cou. C. 60-61.

2 B COOTBETCTBUHM C NPABHJIOM TOHKOTO deperia, IEIMKBEHT OTBEUACT 33 BCE MOCIEICTBHS CBOETO JACAHMS Nake B
cily4yae BBICOKOMH MPeIpacroioKeHHOCTH MOTEPIEBIIEro K qaHHbM mocieactBusM (the tort-feasor takes his victim as
he finds them). 1o Muenuro E.A. dJeiimuil, orpaHHIEHHEM JEITHKTHON OTBETCTBEHHOCTH B CHTYAIIHX, CBSI3aHHBIX C
0c000i1 IpeaApacnoIoKeHHOCTHIO KEPTBHI K BO3HHUKIIEMY BPEIy, OyAeT SBIATHCS BHHA, a HE IPUYMHHO-CIIECTBEHHA
cBa3b. Cwm.: Qmedtmury E.A. Vka3. cou. C. 63. AnpTepHaTUBHBIH IOAXOJ MOXXHO BCTpeTHUTh B paborax K.M.
Bapmasckoro. [1o ero MHEHHUIO, BO3JIOKEHHE JEIUKTHON OTBETCTBEHHOCTH JOIYCKAaeTCs, KOTJa ACIUKBEHT OCO3HAET
OonesneHHoe coctosiHue moTeprnesmero Cm.: BapmraBckuit K.M. Vka3. cou. C. 58-59. Bumurcs, 4to B MOJTOOHBIX
CUTyallUsIX HH TPUUYUHHO-CIICACTBEHHAs CBS3b, HM BHMHA HE JOJDKHBI SBISATBCA OTPAHUYHUTENAMHU JEITUKTHON
OTBETCTBEHHOCTH, MOCKOJIbKY JEIUKBEHT AOJKEH BOCIPHHUMATh >KEPTBY TaKOM, Kakas OHa €CTb, CO BCEMHU €€
ocobenHocTsMH. [Toxon, OCHOBaHHBIA HAa KOMIIEHCAIIMOHHOHN MPHpOJE AETMKTHOTO IPaBa, MO3BOJIET HAIEKALIIM
00pa3oM 3aIUTHTE TpaBa JIUI ¢ GPUINIECKUMH WIH ICHXUYECKUMHI HEAOCTaTKaMU.

% Cwm.: T'pubanos B.IT. Vkas. cou. Pasnen «OTBETCTBEHHOCTh 3a HAPYIICHHE IPAKIAHCKHIX TPAB U 00s3aHHOCTEi, 11,
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JlaHHBIN MOAXOJ, OCHOBAHHBIM HA JTUAIIEKTHYECKOM MaTEpUalIn3Me, MPEICTABICH B
pabotax Takux coBeTckux yueHbix kak E.A. @neimmn, O.C. Hodde, b.C.
AntumonoBa, B.®. MacnoBa'. O TakKke COOTBETCTBYET COBPEMEHHOW CyJeOHOM
MPAKTUKE: CYyJIbl OTKAa3bIBAIOT B YJIOBICTBOPCHUH TPEOOBAaHWNA 1O TPUINHE
HEJIOKa3aHHOCTU (paKTa HATUYUS IPUUUHHO-CIIEACTBEHHOM cBsi3u’. OIHAKO HEpEIKO
Cylbl  KACCAalMOHHOM  WHCTAHUMHM  BOIPEKUM  YCTAHOBJIEHHBIM  MpelesiaMm
KaCCallMOHHOTO MPOU3BOJACTBA PACCMATPUBAKOT BOIPOCHI, CBSI3aHHBIE C MPUYMHHO-
CIIC[ICTBEHHOH CBs3bI0°. JIAHHOE OOCTOSTENIBCTBO OOBSCHICTCS HEBO3MOXKHOCTBIO

9 4
Pa3aCICHUA BOIIPOCOB IIpaBa U (1)3.KT3. B ITPAaBOIIPUMCHUTCIIBHOU ACATCIbHOCTH .

Takum o00pa3oM, NPUUYUHHO-CIEACTBEHHAs CBA3b — J3TO (Quiocodckas
KaTeropusi, KOTopas BBIPAXKAE€T OOBEKTUBHYIO CBSI3b MEXIY CYLIECTBYIOIIUMHU
spineHusMU. [IpuunMHHAs CBS3b XapaKTEPU3UPYETCS  CIEAYIOIMMU YepTaMHU:
OOBEKTUBHBIM XapakTep U KOHKPETHOCTh. OHA TakXkKe MpeaAroiaraeT, 4To MpUIMHA
IpEIIIeCTBYET CIEJICTBUIO U MOPOXKAAET €ro. BrlneneHune aqbTepHATUBHBIX TEOPUN
SBIISIETCS. HEOOOCHOBAHHBIM, IIOCKOJIbKY BEAET K NPUBHECEHHUIO B TMPUIHMHHO-

CICACTBCHHYIO CBA3b CY6T)CKTI/IBHI>IX OJICMCHTOB.

! Cm.: @neitmmn E.A. Vkas. cou. C. 55-65; Hodde O.C. Vkas. cou.; AntumoroB b.C. 3HaueHHe BUHBI [IOTEPICBIIETO
npu rpakaanckom npapoHapymennu. C. 168-201; Macmos B. @. Ykas. cou. C. 11-14.

2CM., K npuM.: [ToctanoBnenne ApoutpaxHoro cyga MockoBckoro okpyra ot 19.08.2015 Ne ©05-959/2015 no neny
Ne A40-105304/2010 // CIIC «Koncynbrantllmocy; IlocranoBnenne ApbOutpakHoro cyaa Bocrouno-Cubupckoro
okpyra ot 13.05.2015 Ne ©021782/2015 no nemy Ne A19-11611/2014 // CIIC «Koncynsrantllmocy.

% Cwm: Hocranosnenne Ipesumnyma BAC PO ot 17.01.2012 Ne 11405/11 1o memy Ne A40-89211/10-30-762 // CIIC
«KoncynsranTllnocy.

* Cm.: ApburpaxHslii mporecc: YueOHHK JUIs CTYASHTOB IOPHAMYECKHX BY30B M (haKy/IbTETOB. 6-¢ W31., mepepad u
nmom. / IMox pen. M.K. TpeymaukoBa. M.: M3marensckuii mom «lopomen», 2017. C.555-556. ABtop rnaBel B.M.

IIepcTiok.
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§ 2. Ocy0/kHeHHBIE CJIyYad NIPUYUHHO-CJIEICTBEHHO CBA3M

OcnoXHEHHBbIE Cclydaul MPUYUHHO-CIEACTBEHHOM CBSI3U BO3HHMKAIOT, KOTJa
HECKOJIbKO COOBITMH MOTJM CTaTh NPUYMHAMHU BO3HUKHOBEHHUsI Bpena. JlaHHbie
CUTyalldd TMPEJIoiaraloT HCIOJb30BaHWe THOKOro TOAXOJa K YCTaHOBJICHHIO
MIPUYUHHO-CJIEACTBEHHON CBA3U. TaKOW MOAXOJ, MO3BOJSET NEPEHECTH CIIOKHOCTD
JIOKa3bIBaHUSI TMPUUYMHHO-CICJICTBEHHOM CBSI3M C HCTIAa HAa MOTECHIUAIbHBIX
JIETUKBEHTOB. B uTepaType oH OOBIYHO OTOXKECTBIISICTCS C TIEPEHECCHHEM OpeMeHHU
JIOKa3bIBAaHUSI TPUUYMHHO-CJIECTBEHHOM CBSI3M HA OTBETYHMKA U PACCMATPUBACTCS B

1
pamKax mpoOiaeMbl aTbTEPHATUBHBIX, KOHKYPUPYIOIIUX U ONEPEkKAIOUTNX TPUUUH .

AnpTepHaTHBHAsA NPUYUHHOCTH BO3HHUKAET B CUTyalUsX, KOTJA BpEJ BO3HHUK
a1n00 oT coObiTuA A, MO0 OT coObITHS b, HO YCTAaHOBUTH Kakoe W3 ABYX COOBITHIA
SBIISICTCS TPUYMHONW HEBO3MOXKHO. OJHUM M3 MEPBBIX JEl, B KOTOpPOM ObuIa
pU3HaHa albTepHATUBHAS JAEJIMKTHAs OTBETCTBEHHOCTD, SIBISETCA €70 SUMMErS V.
Tice, paccmorpenHoe BepxoBHbiM cynom Kanmudopuuu B 1948 roz[yz. K nacrosmemy
BPEMEHHM HAKONWJIAch OOUIMpHas cyaeOHas MpakTHKa [0 AHAJOTUYHBIM JIEJIaM.

Hopmpl, moCBsIIEHHBIE aNbTEPHATUBHOM INPUYMHHOCTH, coaep:karcs B cT. 3:103

PETL.

O6HII/IM nmoaxoaomMm ABJIACTCA TO, UYTO HCTOY OOCTATOYHO JOKa3aTb
MNPUHAAJIC)KKHOCTh OTBCTUHKA K I'PYIIIIC IIOTCHIHAJIBHBIX JTCIMKBCHTOB. PaznouteHus

HAOJIOIAIOTCS TP BHIOOPE MEXKTY COJTMAAPHOMN U 10J€BOM OTBETCTBEHHOCTHIO.

! Cm.: Oliphant K. Uncertain Factual Causation in the Third Restatement: Some Comparative Notes // William Mitchell

Law Review. Vol. 37. Iss. 3. Article [anexrponnsiii pecypc]- URL:http://open.mitchellhamline.edu/wmlr/vol37/iss3/2/

(mara obpamenust — 20.04.2018). K oclnoXHEHHBIM CIy4asM MPUYUHHO-CIEACTBEHHON CBSI3U MOYKHO Tak)K€ OTHECTH
COBMECTHOE NPHYMHEHHE Bpea HECKOJIbKUMHU JICIMKBEHTaMH. BBUy TOT0, YTO JAaHHBIH BOIPOC TPEOYIOT OTIAEIBHOTO
JIETAILHOIO PacCMOTPEHMUsI, B IaHHOH paboTe OyayT 3aTPOHYTHI JIMIIL OTAEJIbHBIE ACIIEKThl COBMECTHOTO MPUYNHEHUS
Bpela, KOTOpble BO3HHKAIOT B PaMKax IPOOJIEMBl albTepHATUBHBIX, KOHKYPUPYIOIINX M OIEPEXaoMUX MPUYUH H
paspemratorcst Ha ocHoBaHuu cT. 1080 'K P®.

2 B JaHHOM JIeNie TOTEpIeBIIeMy ObUI IPHUMHEH BPEI B Pe3ylIbTaTe BHICTPENA OJHOIO M3 OXOTHHKOB. OIpENeTHTh
WCTUHHOTO JISMMKBEHTa OBIIO HEBO3MOXHO. BepxoBHbli cyn mrara KannpopHus BO3IOXHI CONHAAPHYIO
OTBETCTBEHHOCTh Ha TOTEHIMANBHBIX AeinkBenToB. CM.: Geistfeld M. The Doctrinal Unity of Alternative Liability and
Market-Share Liability. University of Pennsylvania Law Review. Vol. 155, 2006 [smextponnsiit pecypc]-URL:
https://ssrn.com/abstract=948429 (marta obpamenus — 20.04.2018).
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OmHuM W3 apryMEHTOB TPOTHUB BO3JIOKECHHS COJUIAAPHON OTBETCTBEHHOCTH
SIBJIIETCSI JIOBOJI, O HECIPABEJIMBOCTH BO3JIOKCHUS JEIMKTHON OTBETCTBEHHOCTH B
CIy4yasX MacCOBOIO MPUYMHEHHUS BpeJa OT HEKAYeCTBEHHOTO MPOJYKTa, KOrja
KOJIMYECTBO MOTCHIIMABHBIX JCITUKBEHTOB TPYIHO orpaHHqHTbl. BepupiM BugnTCS
no3urus X. Koruossi, corjaacHo KOTOpOH PUCK HEIJIaTeKeCIOCOOHOCTH JAOJIKHUKOB
B JIIOOOM cilydae JOJDKHBI HECTH JNETUKBEHTHI. JlucOananc MeEXIy IOJI0KEHHEM
OTBETYMKA W WCTIAa HE BO3HHUKACT, ITOCKOJIBKY TOTCHIIMAIBHONW MPUIMHHO-
CICJACTBEHHOW CBSI3M TpPH TPOTHUBONPABHOM TIOBEJCHUM U BHHE OTBETUMKA
JOCTaTOYHO JIJIsi TIPUBJICUYCHHS] TOTCHIIMAIBHOTO JIEJIMKBEHTa K OTBETCTBEHHOCTH.
Tak, Hanpumep, ripu paccmoTpennn «DES- nem» dpaHiry3ckue u royiaHacKue CyIbl
000CHOBAaHHO OTKJIOHHJIM TEOPUIO OTBETCTBEHHOCTH 3a JOJII0 Ha PHIHKE U MPUBIICKIIH
MPOU3BOJMTENICH JIEKapCTBA K COJIMIAPHOM OTBETCTBEHHOCTH, TIOCKOJBKY B
cyneOHOM 3ace/laHiK OBLJIO YCTAaHOBJICHO, UTO OTBETUMKH BhITyckanu DES B 06opor,
CIeI0BaTeIbHO, HWX IPOTHUBOMPABHBIE JEUCTBUS MOTJIM CTaTh IPUIUHOMN

BO3HHUKHOBEHHS yIepoa’.

B Poccun pena 00 anbTepHATUBHOM NPUYMHHOCTH pa3pellalOTCs IyTeM

MIPUBJICYEHUS] TIOTEHUIMAIBHBIX JCIUKBEHTOB K OTBETCTBEHHOCTH 1o cT. 1080 I'K
4 o

P®". Takoil moaxoa MOJHOCTHIO COOTBETCTBYET ITOKTPUHAIBHOMY IOHUMAaHUIO

COBMCCTHOI'O IIPUYMHCHHA BpPCAdd, B COOTBCTCTBHU C KOTOPBIM IOJIA BO3JIOKCHUA

! B aMCpI/IKaHCKOﬁ JAOKTPHUHEC JACIUKTHOI'O IpaBa JdaHHAA np06neMa pa3pemaeTtca B COOTBETCTBHUU C TeOpHefI
OTBETCTBEHHOCTH 3a JOJII0 Ha DPBIHKE (market share theory). CoriacHo maHHOM JOKTPUHE, OTBETCTBEHHOCTH
MNOTCHUHAJIBHOIO MNPOU3BOAUTECIISA OITACHOM OPpOAYKIIMM HOJDKHA OBITH nponopuroHaiIbHa TOH J0JIC, KOTOpPYIO
MNpOU3BOAUTECIIb 3aHUMACT Ha PBIHKEC. I[aHHBIﬁ noAxXoa BHUAWUTCA HEBEPHBIM, IMOCKOJIBKY BCIACT K TOMY, YTO 3a
HUCTUHHOI'O JCIMKBCHTA, 3aHUMAIOIICTO HAa PHIHKE HE3HAYUTCIIbHYIO J1OJII0, Ka)i(I[LIﬁ pa3 OTBETCTBEHHOCTH 6y}1yT HECTHU
HUHBbIC JIO6pOCOBeCTHBIe YYaCTHUKH PBIHKA, TOJBKO MMOTOMY YTO OHU HE CMOT'YT J10Ka3aTb OTCYTCTBHEC I[C(i)eKTOB BO Bcel
naptun ToBapoB. Cwm.: Gifford D. The Challenge to the Individual Causation Requirement in Mass Products Torts.
Washington and Lee Law Review. Vol. 62. No. 3, 2005. [snektponnslii pecypc]-URL:
https://ssrn.com/abstract=696561 (nata oopamenus — 20.04.2018).

2 Cwm.: Koziol H. Op. cit. P. 144,

% Cwm.: Hasapuxos C.B. Vkas. cou. C. 188-189.

* Cm., k mpum.: TTocranonenne Ipesumuyma SIpociaBckoro oGmactHoro cyma ot 23.06.2010 Ne 44-r-47/10 // CIIC
«Koncynprantllnrocy; Kaccammonnoe onpeaenenne OpenOyprckoro obmactHoro cyaa ot 13.04.2011 mo memy Ne 33-
2331/2011 // CIIC «KoncynbtanTIImrocy.
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OTBCTCTBCHHOCTH 3a COBMCCTHO HpH‘-IHHCHHBIfI BpC HC Tpe6yeTc;1 COIJIaCOBAHHOCTD

o o 1
ACUCTBHUHU MMOTCPIICBIINX, X B3AUMO3aBUCUMOCTb U CAMHCTBO .

C anpTEepHATHBHOW MPUYMHHOCTBIO CXOXH MPOOJIEMBI, BO3HUKAIOIIME IPHU
MHOKECTBEHHOCTH COOBITUH, KOTOPHIE KaK B COBOKYIHOCTH, TaK U B OTAEJIbHOCTU
MOTJIM CTaTh NPUYUHON BOZHUKHOBEHUS yllepOa (KOHKypHUpyrouas IpUYUHHOCTS). B
JAHHOM cllyyae Ipo0sieMa JoJDKHAa pas3peliarbesl MO aHAJOTHHU C albTEpHATUBHOU

IIPUIUHHOCTBIO.

Pa3HOBUIHOCTBIO ~ KOHKYPUPYIOUIUX  MPUYUH  SIBJISIIOTCS  CHUTYallMH,
BO3HHUKAIOIME MPHU OTBETCTBEHHOCTH 3a yTpary MIaHca. JIOKTpuHA moTepu MIaHca
NOHMMAeT BpeJ Kak yMEHbIIEHHWE MIaHca H30ekaTh €ro BO3HUKHOBEHHUS, T.C.
npoOiema pa3pemniaercss B paMKax MHOTO YCJIOBHUSI JEIMKTHON OTBETCTBEHHOCTH —
Bpena. Jlannas nokTtpuna, uzBectHas Bo Dpanmmm kak «la perte d'une chance»

2
HIMPOKO pacrpocTpaHeHa Bo ¢paniry3ckom aenuktHoM mpase”. B CIIA moxtpuna
3akperieHa B sec. 323 (a) of Second Restatement, a Takke mpumeHsercs B 22
3
mratax . Jloktpuna «the loss of chance» Bocmpunsara takxke B Hunepnannax,
Ucnannn, HWranmu. OpHako [OBEHAANATh €BPOINEUCKUX CTPAaH, B TOM YHUCIE
['epmanus, ABCTpuUs, CKaHIWHABCKHE CTpPaHbl NPEANOYMUTAIOT BMECTO JAaHHOU
JOKTPUHBI HCMOJb30BaTh MOJAXOJ «BCE WJIM HHYEro» JubO pemiarb mpodiemy c

o . 4
IIOMOILBK0 KOHKYPUPYIOIIEH WA AIbTEPHATUBHOW IPUYUHHOCTH .

Bepunoii  BuauTca  mo3unms  X.  Komwmoss,  KOTOpBIM,  OTpuUIas
CaMOCTOSITEJIbHOCTh JTAHHOM JOKTPHUHBI, YKAa3bIBA€T HA OTCYTCTBUE Yy IIIaHCA

5
XapaKTEPUCTHUK, KOTOpbIe Obl MO3BOJIWIM KBaIM(PUIIMPOBaTh ero kak Bpexn . Ilo ero

! Cm.: @neitmnn E.A. Ykas. cou. C. 154,

2 Cwm.: Basic Questions of Tort Law from a Comparative Perspective / Ed. by H. Koziol. Wien, 2015. P. 18-19. Asrop
rmaBel Olivier Moréteau.

¥ Steven R. Koch,Whose Loss is It Anyway - Effects of the Lost-Chance Doctrine on Civil Litigation and Medical
Malpractice Insurance, 88 N.C. L. Rev.595. 2010. [a5eKTpOHHBIH pecypc]-
URL:http://scholarship.law.unc.edu/nclr/vol88/iss2/5 (nara obpauenus — 20.04.2018).

* Cwm.: Graziano K. Loss of a Chance in European Private Law - "All or nothing" or partial liability in cases of uncertain
causation // European Review of Private Law. 2008. Vol. 16. No 6. P. 1009-1042.
> Cwm.: Koziol H. Op.cit. P. 152-159.

61


http://scholarship.law.unc.edu/nclr/vol88/iss2/5

MHEHHUIO, BOIPOC JOJHKEH peraThCs HE B 00JIaCTH TOHSTHS Bpena, a B 00JiacTu
MIPUYAHHO-CJIIEACTBEHHOM CBSI3W: JICWCTBHUS JICIIMKBEHTA SIBJISIOTCA OJHOM W3
MOTCHIIMAJIbHBIX TPUYMH BO3HUKHOBEHMSI BpEJa, OCTaJIbHbIC MNPUYUHBI JICKAT B
cdepe pucka nmoTepreBmiero. [I0cKoIbKy BO3JIOKEHUE COUIAPHON OTBETCTBEHHOCTH
MpEACTaBIACTCS MPOOJIEMAaTUUHBIM, pa3Mep B3bICKMBA€MOW KOMIICHCAIIUU JIOJDKEH

OBITh YMEHBIIEH C YY4ETOM PUCKA, KOTOPBIA HECET caM MOTEPIEBLINH.

B kauectBe cutyanuid, B KOTOPbIX BO3HUKAIOT KOHKYPUPYIOIIHNE MPUYUHbI
MOXHO TIPUBECTH J€la, CBA3aHHble C 3apaxeHueM. Korma OeccnopHbIX
JIOKA3aTeNIbCTB 3apaKCHUS B MIEPHO/T JICUEHHS HE ObLIIO MPEJCTaBICHO, CYAbl JOJKHBI
NOCPEJICTBOM  NPUMEHEHUS] HU3KOrO0  CTaHjaapTa JIOKa3blBaHUS  JIONYyCKaTh
BO3MOXXHOCTh MOJ00HOM KomreHcanuu. [logoOHBIA MOAXO0J XapaKTepeH Kak AJis

3apyOeKHOM ", TaK U JIJIsl OTEUYECTBEHHOMN Cy/1€0HOM MpaKTUKE".

Eme ogna momyinspHas Ui OT€YECTBEHHON CyJIeOHON MPaKTUKU KaTeropus
JIeT CBsi3aHa C HEBEPHBIMU Juarno3amu. Hampumep, amepukanckoe aeno Ann Balzli
Claudet v. Dr. Randall Weyrich®, B koTopoM ucTiy 6bLT BO3MEIIEH yIep6 B CBSI3H C
TE€M, YTO HEBEPHBIH JHMATHO3 CTAJI OJHOM W3 MPUYMH HEU3JICUEHHUS OT paka Ha €ro
paHHEH CTaJnH, B POCCUIICKOM CyJie, BEPOSITHEE BCEro, pa3pelinyioch Obl MHAYE B
CBSI3U C «OTCYTCTBHEM IPSIMOM MPUUYMHHO-CIIEICTBEHHON CBSI3U MEXKIY BO3HUKILIUM

- 4
BpCAOM U ACUCTBUAMU OTBCTUHKA) .

! Cm.: Dam C.C. Van. Op. cit. P. 324-329.

2 Cwm.: 00630p KpacHosipckoro kpaesoro cyzna ot 24.04.2006 «O0630p mpakTHKH paccMOTpeHHs cynamu KpacHospckoro
Kpasi CIIOpOB, CBSI3aHHBIX C HEHAJJISKAIUM okazaHueM MeauiuHckux yciyr» // CIIC «Koncynbrantllntocy. Pasnen
«CyneGHo-MeANIMHCKAs SKCTIEPTU3a TI0 JETY.

% Cwm.: Fischer D. Tort Recovery for Loss of a Chance. Wake Forest Law Review, Vol. 36, No. 3, P. 605, Fall 2001.
[anektponubiii pecypc]-URL: https://scholarship.law.missouri.edu/cgi/viewcontent.cgi?article=1180&context=facpubs
(mara obpauienus — 20.04.2018).

* CM.: AnemmsmuoHHOE ompeznenenue Ilepmckoro kpaesoro cyma or 13.10.2014 mo memy Ne 33-9207 // CIIC
«Koncynbrantllmoc» (Mexay nedexraMu TUarHOCTUKK B Buje He nposeaenus nccienosanus [ICA, nosroproro Y31
W HacTyIJIeHHeM cMepTH M. mpocnexuBaercs HenpsiMast (KOCBEHHAs) CBSI3b, TAK KaK CBOCBPEMEHHOE IPOBEJICHHUE ITHX
JIMAaTHOCTUYECKUX MEPOTPHUSITHI MO3BOJMIO OBl TUATHOCTHPOBATH PaK MPEACTATEIbHON JKene3bl Ha Oojiee paHHEH
CTaJIuH, POBECTH MALMEHTY HEOOXOIMMOE XHPYPrU4ecKOe JICYCHHE, YTO MOTJIO OBl MOBBICHTH IIAHCHI MAIlMeHTa Ha
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K ocnoxxHeHHBIM cilyyasiM NPUYUHHO-CIEICTBEHHOM CBSI3M OTHOCSATCSI TAKKE
poOIeMbl, BO3HUKAIOIINE TPH OMEPEKAIONMICH MPUUMHHOCTH: Korja coObiTHe A
MPUYUHUIIO YIIEpO, KOTOPHIM IO MPOIIECTBUM HEKOTOPOT'O BPEMEHH BCE PABHO OBI
HACTymwI B pe3ynbrare coObitusi b. B cutyanumsx, korjga BO3MOXKHO yCTaHOBJICHHE
pasMepa Bpeda A0 HACTYIUIEHHSI BTOPOTO cliydasd M OTCYTCTBYET MPUUYMHHO-
CJIEJCTBEHHAS CBA3b MEXKIY JCHUCTBUSMM II€PBOTO JACIUMKBEHTa U JACHCTBUAMU
BTOPOTO, BO3JIOXKEHHUE OTBETCTBEHHOCTH MPEANOJAraeTcsa TOJIBKO 3a Bpel,
CYILIECTBYIOIMI 10 MOMEHTA HACTYILICHHS BTOPOTO coOBITHs . Korma e mepBblid
JIETUKBEHT BUHOBEH U CBOUMHM JICUCTBUSIMH CIIOCOOCTBOBAJI HACTYIUJIEHHUIO BTOPOTO
COOBITHSI, HA TIEPBOTO M BTOPOTO JICIUKBEHTA JOJKHA OBITh BO3JI0KEHA COJIMIapHAs
OTBETCTBEHHOCTh Ha ocHoBaHuM cT. 1080 I'K P®. Takoil moaxoj COOTBETCTBYET
no3uu KonctutynnonHoro cyna P®, B cOOTBETCTBMH € KOTOPOM JOITyCKAETCS
BO3MEIIICHUE Bpeaa, MPUUMHEHHOTO aBTOMOOWIIIO HEYCTAaHOBJICHHBIMU JIMIIAMHU C

2
JInL, COBCPIONMBIINX €TO YI'OH .

[IpyHIMI BHHBI B CHUTyalHsX C ONEPEXKAIOMIEW MPUYMHHOCTH IMPOAOJIKAET
NEUCTBOBATh: OTBETYMK OCBOOOXKIAETCS OT OTBETCTBEHHOCTH, €CIU JIOKaXKEeT
OTCYTCTBHE CBO€W BHHBL. OJHAaKO HH3KHHA CTAaHIApPT JOKAa3bIBaHUS IPUUUMHHO-
CJIIEJICTBEHHOW CBSI3M M NPE3YMIILMS BHHBI MPUBEAYT K TOMY, YTO COJIMJAPHAS
OTBETCTBEHHOCTh MpPU OINEpPEeKaIoIIed NPUYMHHOCTU CTAaHYT OOLIUM IPaBUIIOM.
Tako¥ MmoAXOJ MO3BOJMUT 3ALIUTUTH KAK MHTEPECHl KPEAUTOPA, TAK U HEBUHOBHOIO

OTBCTYHKA.

Takum o00pa3oM, NPUUYUHHO-CIEJACTBEHHAs CBA3b — J3TO (Quiocodckas

KaTeropusi, KOTOpas BbIpaXaeT OOBEKTUBHYIO CBS3b MEXKAY CYIIECTBYIOIUMU

BbDKMBaHHME. TakuMm 00pazoM, NMpsIMOM NPUYMHHO-CIECTBEHHONW CBA3M MEXAYy KadeCTBOM OKAa3aHUS MEIUIIMHCKOMN
nomomy M. ¥ HacTyIIeHHEM ero cMepTH He IMEeTCs).

! Cm.: Basic Questions of Tort Law from a Comparative Perspective / Ed. by H. Koziol. Wien, 2015. P. 400-401. Astop
rinassl Ken Oliphant.

2 Cwm.: TlocTaHOBIEHHE Koncruryunonnoro Cyna PO ot 07.04.2015 Ne 7-IT «Ilo gemy o mpoBepke KOHCTUTYLIUOHHOCTH
noJyioxeHnit myHKToB | u 2 crateu 1064 I'paxkganckoro xonekca Poccuiickoit @enepannu u myHKTa "a" 9acTH BTOPOH
crathl 166 YromoBHoro koaekca Poccuiickoit Deneparnuu B cBs3u ¢ kanoboil rpaxknannna B.B. Kpsokesa» // CIIC

«Koncynbrantllntocy.
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SBICHUSIMH. B COOTBeTCTBMM ¢ THOKOM JCIMKTHOM CHCTEMOH B Jeiax C
OCJIO)KHEHHOW NPUYMHHOCTBIO BONPOC O MPUYMHHO-CIIEACTBEHHOM CBSI3U JOJIKEH
pa3perniaTbCcsi MOCPEICTBOM MPUMEHEHHUs 00Jieeé HU3KOrO0 CTaHJIapTa JOKa3bIBaHUS.
[Ipn omnepexaromend TPUYMHHOCTH BO3JIOKEHUE OTBETCTBEHHOCTH 3a OTACIIbHBIN
JICTIUKT JIOMYCKAETCsl MPU YCIOBUM Pa3/ieiCHUE ACSIHUIN HECKOJbKUX JICIMKBEHTOB Ha
caMoCTOsITeJIbHbIE  JIeNuKThl. Korma ke 1mojgo0HOe  pa3jeieHue IPOBECTH
HEBO3MOXHO  CIPABEJIUBBIM  BUAUTCS  OOMMHA MOAXOA K  OCJOKHEHHOM
MIPUYMHHOCTH: TIEPEHECEHNE PHCKa BOZHUKHOBEHHS HEOJIArOMpHUsATHBIX MOCIEICTBHMA
Ha JICJIMKTBEHTOB U BO3JI0KEHHUE conupapHoil oTBercTBeHHOCTH (cT. 1080 'K PD).
Pa3Mep yOBITKOB MpH KOHKYPUPYIOIIEH MPUYMHHOCTH JOJDKEH OBITh YMEHBIIEH C

YYETOM PHCKA, KOTOPBIA HECET CaM MOTEPIEBIIUH.

64



3akJoueHue

[Ipu Hanmcannu AaHHOW PaOOTHI OBUTM BBHITIOJHEHBI MMOCTABJICHHBIC 3aJIa4u:
OCYIIECTBJICH OOIIETCOPETUICCKAN W TMPAKTHUYCCKUN aHAIM3 TOHSATHS U YCIOBHM
OTBETCTBEHHOCTH B JICNIUKTHBIX 0053aTe€NbCTBaX. B CBA3M ¢ 3THM, B pe3yJibTare
MIPOBEICHHOTO B HACTOSIICH IUIUIOMHON paboTe HCCIEAOBAHUS TPEICTABISETCS
BO3MOHBIM C(HOPMYIUPOBATH CIEAYIOLINE TEOPETHUECKUE TTOJI0KEHUS, BHIHOCUMbIE
Ha 3aIUTY:

1. JenukTHOe  00s3aTE€NBCTBO — OO0S3aTE€NBCTBO, B CHIIy KOTOPOrO JIHUIIO,
NPUYMHUBIIEE Bpel JTUYHOCTU WIM HMYIIECTBY TpaKJIaHWHA, HMYIIECTBY
IOPUIUIECKOTO JIMIa OO0sS3aHO BO3MECTUTh NPUYMHCHHBI BpeJ B ITOJHOM
o0beMe, a OTEePIIeBIINI UMEET MPaBo TPeOOBAaTh BO3MEIICHUS JAHHOTO Bpeja.
OTBETCTBEHHOCTh B JICIUKTHBIX 00s13aTEIHCTBAX MPEJIOIaraeT BO3JIOKEHUE Ha
MPaBOHAPYIITUTENSI HEBBITOAHBIX HMYIIECTBEHHBIX IOCICIACTBUS OT €ro
MOBEJCHUS, OHA HampaBlieHa KaK Ha BOCCTAHOBJICHHE HapYIICHHON
MMYIIECTBEHHON cQepbl TMOTEpIeBIIero, Tak W Ha NPEIYNPEKICHHE HOBBIX
npaBoHapymeHuii. [lpu 3TOM, yCIIOBHS BO3HWKHOBEHHS OTBETCTBEHHOCTH B
JCUKTHBIX ~ 00S3aTENbCTBAX  PABHO3HAYHBI  YCJIOBHUSIM  BO3HHKHOBEHUS
JETUKTHOTO 00sI3aTENbCTRA.

2. Poccuiickoe NETMKTHOE MPaBO JOKHO CTPOUTHCS MO MPUHIIMITY T€HEPATHHOTO
JICINKTA, KaK MOJIETIM B HAUOOJIbIIIEH CTETIEHH CIOCOOCTBYIOIIEH 3aIlUTe IMpaB
kpeauTopa. OO0Ias HOpMa O JEIMKTHON OTBETCTBEHHOCTH, 3aKpEIJICHHAS B CT.
1064 T'K P®, no3BosisieT caenaTh BBIBOJ O JOMHUHUPOBAHUM KOHICTIIUU
TCHEPAILHOTO JICIMKTA: caMOoTo (haKTa MPUYWHEHHUS Bpe/a, o 00IIeMy IpaBuiIy,
JOCTaTOYHO JIJIT BO3HUKHOBEHHSI OTBETCTBEHHOCTH, BUHA M TIPOTHUBOIIPABHOCTH
npestomupytorca. OmaHako cyneOHas TMpakTUKa HEPEIKO OTPAaHUYUTEIIHHO
TOJIKYeT TIOHSATHE BpEa U HE JOIMYyCKACT KOMIICHCAIMIO YHCTO YKOHOMHYECKUX
noTepb. Takoi TMOAXOJ HENb3s TMPHU3HATH OOOCHOBAHHBIM, MOCKOJIBKY
OTpaHUYCHHUE JICTUKTHONW OTBETCTBEHHOCTH JOJDKHO IPOUCXOJWTHh HA CTaIuU

KOHCTaTallu1 TaKux YCJIOBI/Iﬁ KaK BMHA U IIPOTHUBOIIPABHOCTD.
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3. OTteyecTBEHHOE 3aKOHOOATCIbCTBO JOJIDKHO AO0ITyCKaTh BO3MOXKHOCTbB

KyMYJSIITUM ICIUKTHBIX W JIOTOBOPHBIX TpeOoBaHwii. B HacTosimee Bpems
cyneOHas MpaKTHKa HOCUT MPOTUBOPEUMBBIM XapakTep, YTO HEPEIKO BEIET K
HEMPaBOMEPHOMY OTKa3y B CyJeOHOM 3alluTe.

[IpoTHBONpPAaBHBIM CUMTAETCS TAKOE MOBEACHHUE JEIMKBEHTA, MPU KOTOPOM, C
OJIHOM CTOpPOHBI, HapyIIAIOTCS HOPMBI MpaBa, C JPYro, OTCYTCTBYET
HeoOxoumasi 3a00TIMBOCTh U OCMOTPHUTEIBLHOCTh, KOTOPYIO MOKHO TpeOOBaTh
OT JCJIMKBEHTA C Yy4€TOM OOCTaHOBKH, B KOTOPOl OH HAXOJMUTCS U JIEUCTBYET.
[IpaBoBast kBanM(puUKalKs TOBEICHUS JEIUKBEHTa B KAU€CTBE MPOTUBOIIPABHOTO
HEe00XoAMMa MpPU BO3JIO)KEHUH OTBETCTBEHHOCTH 3a O€3A€iCTBUE, B CUTYaLIHSX,
KOIJIa  CTAHOBSTCS  aKTyaJlbHBIMH  OOCTOSITENILCTBA,  HMCKIIOYAIOIINE
MIPOTUBOIIPABHOCTh MOBEACHUS, B CIIy4asX OTpPaHUYEHUS NPENETOB IEIUKTHOU
OTBETCTBEHHOCTH. Pexomennyercs 3aKPENUTH B OTEYECTBEHHOM
3aKOHOJIATEILCTBE HOPMBI, aHaioruuneie ct. 2: 102 (4) u cr. 3.:201
EBponelickux MNPUHIMIOB JIETUKTHOTO IpaBa, KOTOPbIE CIOCOOCTBYIOT
OTPAaHUYCHHIO TPEJETIOB JEITUKTHOM OTBETCTBEHHOCTH. OtedecTBEHHOE
JENUKTHOE TMpPaBO TakXKe JOJDKHO JIOMYCKaTh BO3MOXHOCTb OTAEJIbHOU
KOMITEHCAIIUU YMYIIEHHON BBITOAbI 0€3 Hamuyus yiiep0a, MpPUYUHEHHOTO
a0COJIIOTHBIM TIPaBaM.

Bpen, kak o0g3aTenbHOE YCIOBHE JACIUKTHOW OTBETCTBEHHOCTH, B COOTBETCTBUU
C TPUHIMIIOM TEHEPAIbHOIO  JIETUKTA, TMOMJICKUT PACHIUPUTEIHHOMY
TOJIKOBAHUIO: BO3MEILICHHUIO MOJJIEKUT JH000€ yMaICHUE OXPAHIEMOr0 3aKOHOM
Omara gpyroro Jsuna. OOmMM TPaBUJIOM SIBISETCS MPUHLMUI  TOJHOTO
BOo3MelIeHus Bpeaa. [[oJ0KUTeTbHBIM BUANTCS MPUMEHEHUE B OTEUECTBEHHOMU
CyneOHOM TpakTHUKEe OOBEKTUBHOTO-aOCTPAKTHOTO  METOJIa  HCYHUCIICHUS
yOBITKOB, KOMIIEHCAIIMA MOPAJIBHOTO Bpeaa, MNPUYUHEHHOTO HOPHUINYECKUM
JUTAM.

[IpeacraBnsieTcsi 000OCHOBaHHOM OlLIEHKA CYOBbEKTUBHOW BHHBI IO OOBEKTUBHBIM
KpuTepusM (Bo3pacT, npodeccusi, 310poBse U T.1.). [Ipu Takom moaxoje BUHA

J0JIKHA OBITh TECHO CBsI3aHa C MPOTUBONPABHOCTHIO. CyObeKTUBHAS KOHIEIIUS
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BUHBI CIIOCOOCTBYET YCTAaHOBJICHHIO TPENETIOB JETUKTHOW OTBETCTBEHHOCTH,
MOCKOJIBKY PHUCK CIy4allHOTO MPUYWHEHUS BpEa BO3JIAraeTcs Ha oO0JamaTens
9TOr0 Ojlara W BO3MOXXHO YMEHBIIICHHE KOMIICHCAIlMU 3a HapyIIeHHWE MEHee
3HAYUMBIX OJiar (MOpaJbHOTO Bpea, YIyIICHHON BBITOIBI).

[IprunHHO-CIEACTBEHHAsT CBSI3b — JTO (uiaocodckas KaTeropus, KoTopas
BBIpakaeT OOBEKTUBHYIO CBS3b MEXKIY CYIICCTBYIOIIUMH SIBJICHUAMH. B
COOTBETCTBHM C THOKOM JEIUKTHOM CHUCTEMON B JejlaXx C OCJI0KHEHHOM
MPUIMHHOCTBIO BOMPOC O MPUYMHHO-CJICICTBEHHON CBS3HU JIOJDKEH pa3periaThes

IMoCpCaACTBOM IIPUMCHCHUA 0o0J1ee HU3KOTO CTaHOapTa JOKa3bIBaAHU:I.
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