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BsepeHue
K KoHuy XVI Beka Hapagy CO CTapoW, OrpaHUYEeHHOW AOKTPUHOW (GOPManbHbIX

[IOrOBOPOB, COCTaBJIEHHbIX 3a MevyaTblo, MOABAAETCA HOBas, LWIMPOKAA AOKTPMHA
npocTbix (HepopmManbHbIX) A4OrOBOPOB, He TPebyrowmnx Kakoh-nMbo onpeseneHHoM’
bopMbl UNM JOKA3ATENLCTB, A1 KOTOPbIX KPUTEPUEM ABAAETCA HAaNUYME BCTPEYHOTO
yoosnetBopeHusas. C Tex NOp JAaHHbIA KpuTepuii ssnsetcs ¢GyHAAMEHTaNbHbIM

NPUHLMNOM, KOTOPbIN GOpMMPYET OCHOBY aHINIMIMCKOroO AOrOBOPHOrO NpaBsa.

[JOKTPpUHA BCTPEYHOro yAoBAeTBOpeHWe — consideration — oAuH M3 31eMeHTOoB
cornalweHua, KOoTopbii npeactaBnsetr cobonr obmeH obewaHuamn, Koraa oaHa
CTOPOHa NpeaocTaBAAeT YTO-TO LeHHoe B 06MeH Ha BCTpeyHoe obellaHne apyroun
CTOPOHbI. 3TO YTO-TO LLEEHHOE ABAAETCA BbIrOA0N ANA OAHOM CTOPOHbI U YObITKOM AN
apyro.  OTcyTCTBME 3TOro  3/1eMeHTa O3HayaeT, 4YTO AOroBOp  CcyMTancs

HeAeWCTBUTENbHbIM M NPaBO Ha CyaebHYyIo 3alWmMTy OTCYyTCTBOBANO.

AKTyanbHOCTb TeMbl AaHHOM KypcoBoi paboTbl onpegenserca Tem, YTo AaHHas
[OKTPMHA  ABNAETCA HEOTbEMJIEMOW  YacTbl0 COBPEMEHHOIO  aHIMMIACKOro
[lOrOBOPHOro npasa. Te NPUHUMNbI, KOTOpble OblN 3aN0XeHbl B OOKTPUHE Ha
npoTsaxeHuun XIX BeKa ocTatloTcs No 60/blielt CBOEM YacTU HEM3MEHHbIMM, HECMOTPA

Ha KPUTUKY onpeaeneHHbIX e€ YacTen.

dopmupoBaHMe AOOKTpPUHbI consideration B aHrNMUCKOM [O0OroBOpHOM npaBe
NPONCX0ANN0 NEPBOHAYANIbHO B CyAebHbIX peLleHnAX, N03TOMY B 3ToM paboTe byayT
PacCMOTPEHbI NpeueaeHTbl, B KOTOPbIX Bnepsble cGOPMUPOBANUCL HOBblE UAEN U
NPUHLMNMbI, TaKXe npouecc obpasoBaHMA AOKTPUHbI consideration oTpakaeTtca v B
paboTax YYEHbIX-MPAaBOBEAOB, KOTOPble TOXE  3aC/NYXMBAOT  OTAE/NbHOro

PacCMOTPEHMUS.

Llenb AaHHOM KypcoBOM paboTbl COCTOUT B M3YYEHUM WUCTOPUYECKOrO acneKTa

pa3BUTMA AOKTPUHbI consideration, a Tak)e Tex NMPUHLMUNOB, HEObXoAUMbIX ANA



AENCTBUTENbHOCTU 3TOM AOKTPUHbI, KOTOPble GOPMUPOBANTUCH HA NPOTAXKEHUN XVI —

XIX BB.
Ona pocTmxeHua NoCTaBeHHOM Luenu nepes Hamu BCTAlOT CaeayroLmne 3a4a4m:

— Onpegennutb WUCTOPUYECKME NPEANOCbINKM  BO3HUKHOBEHMA  AOKTPUHbI
BCTPEYHOro yA0BAETBOPEHUSA

— [poaHanu3npoBatTb  B3rAAAbl  Pa3/INYHbIX  YYEHbIX MO  BOMpPOCaAM
NPOUCXOXKAEHNA AOKTPUHbI BCTPEYHOIO YA0BAETBOPEHUS U TPAKTOBAHUM 3TOTFO
deHomeHa

— Wccneposath 3BosouMio  consideration € TOYKM 3peHUss MOPasbHOTO
obs3atenbcTBa

— PaccmoTpeTb KatoueBble NPUHLMMbI, KOTOPble OPMYANPOBANUCH B pe3y/ibTaTe

MHOro/sieTHen cyaebHOM NPAKTUKN aHTTMNCKUX CYA0B.

B wuctopuorpadmum paHHoh npobnemaTUKM MOMKHO HAWUTUM TPyAbl POCCUMACKUX WU
aHTMNCKMX UCTOPUKOB npaBa. Ocobo creayetT oTMeTUTb onyb6anKoBaHHy B 1959
roay paboty P. O. XanpumHon «JoroBop B aHI/IMIACKOM rpaXAaHCKOM npaBey». TaKkxKe
6yaeT paccmoTpeHa paboTa coBpeMeHHOro poccuiickoro npasosega H. A. 3opuHa.
Kpome Toro, npu paboTe Haa TeMol 3TOro nccnegoBaHus 6b6111 U3ydeHbl TPYAbl TAKUX
npodeccopoB aHrAMMCKoro npasa Kak F. Pollock, W. Anson, C. H. S. Fifoot, O. W.

Holmes, W. S. Holdsworth, W. T. Barbour, P. S. Atiyah 1 gpyrux y4énbix.

Hay4yHas HoBM3HA AaHHOW PabOTbl COCTOUT B TOM, YTO Bnepsble bonee AeTanbHO
nccnenyeTca BONPOC CTAaHOB/IEHUA AOKTPUHbI BCTPEYHOIO YA0BNETBOPEHMUSA, a TaKKe
CUCTEMATM3INPYHOTCA Pa3INYHbIe NoAX0Abl YYEHDBIX-MPABOBEAOB NO AAHHOMY acneKTy
6narogapa 0606WEHUIO PA3NIMYHOTO MaTepuana Kak M3 PYCCKOA3bIYHbIX, TaK U U3

adHINoA3blI4HbIX MICTOYHUNKOB.



FnaBa 1. Uctopua pa3Butua u onpeaeneHue NOHATUA AOKTPUHbI consideration

§1.1. UcKku, ucnonb3yembie A0 NOABNEHUA AOKTPUHDbI consideration n
NnoB/AMABLUME HA €€ BOSHUKHOBEHMe.

Mpe)age 4Yem HauMHATb paccmaTpmBaTb CaMo fABAeHMe consideration, ctouT
O3HAaKOMMUTBCA C TEeM, KaKMe WCKM WUCNO/Ib30BaNMUCb [0 MNOABMEHUA OOKTPUHbI
BCTPEYHOro YyA0BNETBOPEHMA. Yepe3s npuamy UCTOPUYECKOrO Pa3BUTUA, MOXKHO
6ynetT B JanbHelllem BbIIBUTb MNPU3HAKM 3TOM [OKTPUHbI, TaK KaK MCKM,
CylLecTBOBaBLIME A0 AOKTPUHbI consideration, HenocpeACTBEHHO NOBAUANM Ha HEE.
MNTaK, Ha NOHATUE BCTPEYHOrO YA0B/IETBOPEHUA OKa3ann BO3AeNCTBUE UCK U3 00s12a
(action of debt) v uck o npuHamuu Ha cebs (action of assumpsit)!. Cpeam 3TUx Uckos
TaKXe BblAeNnAlT UCK U3 coenaweHus (action of covenant)?. Vick us gonra mor 6bI1Tb
npeabAsB/ieH TONbKO B TOM Cy4ae, KOraa KpeauTop npeasaputenbHo npeaocTaBas
[O/KHUKY KaKylo-1nbo Bellb WAM OKasbiBan emy YCAyry; npeasaputenbHoe
npeaocTaBaeHne A0MKHUKY onpeaeEHHOM BbIroAbl U CAYXKWUI0 OCHOBaHWE UCKa. B
NCKEe O NPUHATUM Ha cebs OCHOBAHMEM CAYMKWUAO TO, YTO KpeauTop no TpeboBaHuIo
WAN B WHTEpecax AO0/XKHMKA noTepnen Kakom-nnbo yuwepb. B cooTBeTCTBUM C
YKa3aHHbIMM OCHOBaHMAMM WCKOB BCTpPeYHOE Y/JO0BNETBOPEHME TaKXe HOCUT
0solicmeeHHbIX XapaKkmep: OHO MOKET COCTOATb MO0 B BbIroAe, NpeaBapuUTeNnbHO
npeaocTaBAeHHOM AO0NKHUKY, 1160 B yuepbe, npuimHeHHoM KpeguTopy>.

Ka)kabl M3 3TUX Ha3BaHHbIX MCKOB cneayeT OTAE/NbHO pPacCMOTPeTb B
XPOHO/IOTMYECKOM NocneaoBaTeIbHOCTM UX CTAHOB/IEHUA, YTODbI BbISBUTb TO, KaKMM
06pa3som OHM NOBAUAAN HA AOKTPUHY BCTPEYHOrO YA0BAETBOPEHMUA, KOTopasa byaeT

cbopmmnpoBaHa nosgHee.

1 XanduHa P.0O. [lorosop B aHIMINCKOM rpaxkaaHckom npase/Akagemua Hayk CCCP. MHCTUTYT npasa um. A.f.
BbiwmnHckoro. C. 146.

2 lOmaToB Banepuii AHapeesny. DopmMpoBaHME AOKTPUHANbHbIX OCHOB COBPEMEHHOrO 0rOBOPHOrO Npasa B AHI UM
B XIX B. C. 23.

3 XanduHa P.O. [lorosop B aHIMINCKOM rpaXkaaHckom npase/Akagemua Hayk CCCP. MHCTUTYT npasa um. A.f.
BbiwmnHckoro. C. 146.



1. B ucke u3 cornawenua (action of covenant) HUKakoro consideration Toraa He
TpeboBanoCb, E€AUHCTBEHHO, YTO O6bII0 HYXHO — TMUCbMEHHbIN XapaKTep,
3aKpen/ieHHbIn neyaTbio, M nepeaada®. MonbITKM pacwmMpuUTb 3TOT UCK Bbian
npecevyeHbl YCTAHOBNEHMEM MPaBuIa O TOM, YTO AOKYMEHT 3a NnevyaTblo ABAAETCA
eANHCTBEHHbIM A0MYCTUMbIM A0Ka3aTeNbCTBOM®. TaKxe aHrMIACKMIA npasoses O.
MONNOK rOBOPUA O TOM, YTO MCK U3 COrnalleHunsa octasancsa becnnogHoi ¢popmoli
MCKa, He OKAa3aBLIWNI BAMAHMA Ha Nocaeaytollee pa3suTme 3akoHa®.
2. Uck u3 gonra (action of debt) — oguH 13 UCKOB, KOTOPLIM NONOXKUA HaYyano 3aLLmTe
[LOTOBOPHbIX OTHOWEHUIM. OH pPaccmMaTpMBasCA KaK MCK O B3bICKAHUW LEHEKHOTo
[0/1ra U ABUKMMOTO MMYLLECTBA, NMPUUNTAIOLLNXCA N ONpeaesieHHbIX B CyMMe Mo
aorosopy, obbiyato uamn no 3anncu’. C NOMOLLBIO 3TOrO0 MCKa B KOPOIEBCKOM cyae
B3bICKMBA/IMCb 3aKpPEn/ieHHble B [OKYMEHTE 3a MNevyaTblo KOHKPEeTHble CyMMbI
3a0/3KEHHOCTK, nMB6O  3awmwannce  obas3atenbcTBa, BO3HWKaBLIME U3
OrpaHMYEHHOro MepeyYyHa MpPaBooTHOWeEHMNE. UCK n3 aonra moskeT BbiTb TaKKe
npeabsasneH 6e3 ero noatsepKaeHMA opopmneHMeM OOKYMEHTa C neyatbio (4To
OT/IMYaNO €ro OT UCKA M3 COrnaleHua), NPUYMHON UCKa ABNAETCA He Kakoe-nbo
obellaHne OTBETYMKA, @ ero BlaJeHMe AeHbrammn am Tosapamm uctua’®.
Nck n3 pgonra 6bin BO3MOMKEH B ABYX C/Ay4Yasx: Mo AesfiaM NopyyYMTenbctsa v no
obasaTenbcTBam No cpokam nocTasku (delivery-promise cases)'®. Hac nHtepecyer

nmeHHo delivery-promise cases, Tak Kak MMEHHO OHUM MNOBAUANN B Aa/IbHENLIEM Ha

4 Hugh Evander Willis. Consideration in the Anglo-American Law of Contracts // Indiana University School of Law,
Indiana Law Journal. Volume 8, issue 2, article 1. P.94: «All that was required, even after the reign of Edward |, was
writing, sealing and delivery».

5 Frederick Pollock. Principles of Contract: A treatise on the general principles concerning the validity of agreements in
the law of England. Tenth edition. P. 137.

6 Tam xe. P. 137.

7 Hugh Evander Willis. Consideration in the Anglo-American Law of Contracts // Indiana University School of Law,
Indiana Law Journal. Volume 8, issue 2, article 1. P. 94

8 lOmaToB Banepuit AHapeesny. PopMMPOBaHME AOKTPUHANBHbBIX OCHOB COBPEMEHHOIO A0rOBOPHOrO Npasa B AHIIUM
B XIXB. C. 24

9 Frederick Pollock Principle of Contract: A treatise on the general principles concerning the validity of agreements in
the law of England. Tenth edition P. 135

10 Hugh Evander Willis. Consideration in the Anglo-American Law of Contracts // Indiana University School of Law,
Indiana Law Journal. Volume 8, issue 2, article 1.P.95



consideration. B obmeHe (exchange), ecam ogHO NMUO AOCTABAANO ABUMXKMMOE
MMYLLLECTBO 3a APYroe ABMKUMOE MMYLLECTBO UIN 33 AEHbIN, KOTOPble APYroe L0
COrNAaLlaNCA BEPHYTb 3@ HUX, U MOCAEAHUNA He BbINOAHAA 3TO, TO NocaegHuUn boin
AOJ/IKEH NEepBOMY Te BELLM AU AEeHbIM, KOTOPble OH COTNACUACA BEPHYTb, U OONT
nexan 6bl Ha TOM, 4TOBbl BepHyTb TO e camoell. IToT 3aKoH obmeHa
PacnpoOCTPAHANCA Ha CAENKU KYyNau-npoaarkn, AOroBopbl Halima, B HUX Obina
BO3MOHOCTb HanT "nbo yuepb KpeanTopy B BELLM, OTAAHHOM 3a obewaHne, nnbo
BbIrOAY OO/IKHWKY B BelM, NOAy4eHHOM 3a 370. Cyabl BOCMPUHAAM 3Ty WUAEHD
BbIrOAbl AOMKHUKY, KOTOPAA HAaXo4MT CBOE BblpaXeHue B AOKTpuHe quid pro quo
(ycnyra 3a ycnyroi). B cooTBeTCTBMM C AOKTPUHOM quid pro quo YTO-TO AOJIKHO BbITb
CAeNaHo AN NPeaoCcTaB/ieHO C O4HON CTOPOHbI B 0OMEH Ha YTO-TO, CAEe/laHHOE UK
npeaocTaBAeHHOe C APYroi CTOPOHbI, TaK, YTO OTBETYMK BCErga NOayYan Kakyto-To
BbIrOAY OT UCTL,A B OOMEH Ha TO, YTO OH Obl/1 YeM-TO 0653aH UCTLY; BOSMOXKHO 3TO
ctano ayxom consideration. B cnyvyae pgoroBopa KynauM-npogarkn Ccrano
NPW3HaBaTbCs, YTO cornaweHne ob onnaTe ABASETCA AOCTAaTOUYHbIM quid pro quo ans
cornaweHua o noctaeke. o TakoOMy cornalieHumo NnpoaaseLl, MOr NpeabaABUTb UCK O
B3bICKAHMM [0/iIFa COpPa3MepHO UeHe, a MNOKynateNb MOr NpeabaBUTb WCK O
BO3BpPALLEHMWN HE3aKOHHO 3aXBaYeHHOro MMyLLEeCcTBa COpa3MepHO ToBapaM. Takoe
pacwmpeHmne chepbl 4eNCTBMA UCKA U3 40/ra ABNAETCA MCTOYHUKOM NPaBuaa O TOM,
YTO B aHI/TMNCKOM MNpaBe A0roBOP KyNau-npoaarku nepeaaeT NpaBo CO6CTBEHHOCTH
Ha TOBap, AaHHOEe paclUMpPeHME MOB/NAIO HA UCK O MPUHATUM Ha cebal?. Tak, K
cepeanHe XV BeKa quid pro quo (ycnyra 3a ycnyron) mcka M3 pgonra crana
NPAKTUYECKON AOKTPUHOM C 3aMETHbIM CXOACTBOM C WMCMOAHEHHbIM (executed)

consideration, KoTopoe pa3Buaoch noske's,

3. NcKk o npuHATMK Ha cebsa (action of assumpsit) noasuncs B XVI Beke 1 ¢ Hayana XVII

BeKa BMeCTO UCKa M3 AoJira Ctazl raBHbiIM CpeacCTBOM 3alUTbI HE(I)OpMaJ'IbeIX

1 Tam e, P. 95
12 Holdsworth W. S. Debt, Assumpsit, and Consideration // Michigan Law Review. Vol. 11, No. 5. P. 348.
13 Shatwell K. O. The doctrine of consideration in the modern law // Volume 1, No.3. P. 295.



forosopeHHocTein!4, MNoasneHne MCKa O NPUHATUM Ha ceba Bblno CBA3AHO C Tem,
4yTobbl 0OH6ECneuYnTb CPeacTBO NPAaBOBOM 3aLWMTbI TaM, FAe HUKAKOro APYyroro UcKa He
6bi10 (where no other action would lie). B 3Tom McKe 0CHOBaHMEM CYKUO TO, YTO
KpeauTop no TpebOoBaHMIO MAW B MHTEpPecax AO/IKHWKA noTepnen Kakomn-nmbo
ylep6®. Assumpsit 6bl1 NPUHAT Kak UCK A41a obecnevyeHna NCNONHEHUA NOMHOCTbIO
MUCNONHUMbIE A0roBopbl (executory contracts); 3To cBfi3aHO C NpU3HaHWe
HepOopMabHbIX MCMONHUMbIX AOTOBOPOB OPUANYECKN 06A3bIBAIOLLMMM U NOBAEKO
BO3HWKHOBEHMeE ucnonHumoe (executory) consideration?’.

Coepa penctBMA MUCKa O NPUHATMKM Ha ceba (action of assumpsit) nocteneHHo
pacwupanacb. Bo-nepBbix, OH OblA pacwMpeH TakMM obpas3om, 4Tobbl OXBATUTH
npocToe HeBbiNONHEHWe obAsatenbcTBa (nonfeasance) B  oTanMyme  oT
HeHaA/1eXKallero CoBepLleHna NpaBomMepHbIx aenctenin (misfeasance), B HapylweHue
ob6sa3aTenbCcTBa; BO-BTOPbLIX, OH OblN pacwmpeH Takmm obpa3om, 4Tobbl OXBATUTb
HapyLlleHMe MOJIHOCTbIO MCNoNHMMbIX gorosopos (wholly executory contracts), To
€CTb, KOr4a HW OfHa W3 CTOPOH el HMYEero He caenana BO MCMOJIHEHUE CBOWUX
cornaweHnn'e,

CyTb 4@HHOTO MCKA COCTOUT B TOM, YTO cneumnanbHoe obelaHne AONKHMKA YNAaTUTb
CBOW OONT MO3BONUT KpeauTopy npeabaBUTb assumpsit Ha OCHoBe 3Toro
cneunanbHoro obewaHus, U 3To 6bI10 AENCTBUTENbHBLIM, TaK KaK OO/MKHUK yKe
noHec yuwepb, ncxoaa U3 Toro, 4To oH gan obewwaHune onnatntb®. Ctout o6paTnTbeA
BHMMaHMe Ha geno Slade’s case (1603 roa), B8 Kotopom Sir John Popham, Lord Chief
Justice cKasan: «Bbblno peleHo, YTo KaXKAabli UCMONIHUMbIN AOrOBOP NoApasymeBaeT

assumpsit (MCK o NpuHATMK Ha cebs), rae oAHA CTOPOHA corfallaeTcs 3anaaTuTb

14 lOmaToB Banepuit AHapeesuy. DopmmupoBaHme JOKTPUHA/IbHBIX OCHOB COBPEMEHHOMO 0r0BOPHOro Npaea B
Anrauu B XIX B. C. 23.

15 Frederick Pollock. Principles of Contract: A treatise on the general principles concerning the validity of agreements
in the law of England. Tenth edition. P. 140.

16 XandunHa P.O. [lorosop B aHrAMMCKOM rpaxdaHckom npase/Akagemma Hayk CCCP. MHcTuTyT npasa um. A.A.
BbiwmnHckoro. C. 146.

17 Shatwell K. O. The doctrine of consideration in the modern law // Volume 1, No.3. P. 298

18 Holdsworth W. S. Debt, Assumpsit, and Consideration // Michigan Law Review. Vol. 11, No. 5. P. 349

19Tam »e. P. 350 - 351



AEHbIN UNM AOCTaBUTb YTO-TO, TEM CaMbiM OHa obellaeT 3annaTtuTb UK AOCTAaBUTb
3TO, U NO3TOMY, KOrAa OAMH NPOAAET TOBapbl APYromy, 1 COrnawiaeTca AoCTaBUTb MX
B CnefyloWun aeHb, Apyron in consideration (BCTpeYHbIM YA0OBNETBOPEHMEM) TEM
cambim obelaeT 3annaTUTb CTO/IbKO-TO AeHer ApyroM CTOpoHe, B 3TOM cayyae obe
CTOPOHbI MOTYT MMeTb UCK M3 gonra (action of debt) nan nck o npuHATUM Ha ceba
(action upon the case on assumpsit), Tak KaK B3auMHOe WCNOJIHUTENbHOE
cornaweHune obenx CTOPOH Nogpa3ymeBaeT B HEM CaMOM B3aMMHOe AencTBuMe no
aeny (action upon the case), Tak»Ke Kak 1 UcK 13 gonra»?’. [laHHoe pelieHne rosopuT
o nobege ncka o NpuHATUM Ha cebs (action of assumpsit) Hag ycTapenbim mn ¢
60NbWLIMMM OFrpaHUYEeHNAMM UCKOM M3 gonra (action of debt) nocne noutn ctonetHero
nepuoaa, Koraa mMmexay sSTMMM MCKamu BblIM COMHUTE/IbHbIE B3aMMOOTHOLLEHUA 2L,

Takmm obpasom, AoKTpuHa consideration copmmposanacb He 04HOMOMEHTHO, a e
npeALwecTsoBaso pasBUTUE pAda MCKOB. MCK M3 coriaweHua Mcnoab3oBanca ana
3aWmTbl GOPManbHbIX 4OFOBOPOB, NO3ITOMY ANA 3aLMTbl NPOCTbIX (HedopManbHbIX)
[Or0BOPOB CTa/IM NOABAATLCA HOBblE BUAbI UCKOB — UCK M3 A0TA, KOTOPbIA BONAOTUA
B cebe uaenm obmeHa un quid pro quo (ycnyra 3a ycayroi), u noBAMAN Ha
dopmmpoBaHme ncnoaHeHHoro (executed) consideration, 1 TakKe UCK O NPUHATUM Ha
cebs, rae KpeauTop NoTepnen onpeaeneHHbin yuepb, 4To NOBNEKNO B Aa/IbHENLLEM

BO3HWKHOBEHME UCnonHMMoro (executory) consideration.

20 5lade’s case 4 Co. Rep. at p. 94a It was resolved, that every contract executory imports in itself an assumpsit, for
when one agrees to pay money, or to deliver anything, thereby he promises to pay, or deliver it; and therefore when
one sells any goods to another, and agrees to deliver them at a day to come, and the other in consideration thereof
promises to pay so much money to the other, in this case both parties may have an action of debt, or an action upon
the case on assumpsit, for the mutual executory agreement of both parties imports in it self reciprocal action upon
the case, as well as action of debt

21 David Ibbetson Sixteenth century contract law: Slade's case in context // Oxford Journal of Legal Studies Vol.4. No.3.
P. 295 (the case where the new action of assumpsit finally triumphed over the old-fashioned and limited writ of debt
after a period of almost one hundred years when the relationship between the two actions was in doubt)


https://www.wikiwand.com/en/Assumpsit

§1.2. MHoroo6pasue Teopuii aHrMMUCKUX NPaBOBEA0B O NPOUCXOXKAEHUM
BOKTpUHBbI consideration.

Bonpoc npoucxoxaeHua AOKTpUHbI consideration Ha NPOTAMEHUM MHOTMX neT
BbI3blBa/ 3HAUYUTENIbHbIE CNOpPbl cpean y4deHbix. OAHMMKU U3 NepBbIX AHMTUNCKUX
npaBoBeAOB, KOTOpble BHEC/IM 6ONbLION BKNAL B M3y4yeHWe AAHHOW Tembl 6blin
Yunoam bnakctoyH (William Blackstone, 1723 - 1780) n ®peagepuk Nonnok (Frederick
Pollock, 1845 - 1937).

Y. BnakcTtoyH (1766) npeanoun pumckoe npoucxoxcoeHue AOKTPUHbI consideration
N NPUBEN rpaXKAaHCKOe aeneHne HeMOMMEHOBaAHHbIX caenoK. OH TaKKe 3aaBWUA, YTO
«HAW 3aKOH MepeHANl MaKCMMYM TpaXKAaHCKOro 3aKOHOAAaTesNbCTBa, HU OJHO
[lecTBME B A0roBOpe He BOo3HMKaeT be3 consideration»?2.

®. Monnok (1876) npeanonoXun, YTo AOKTPUHA nosasunack B KaHusaepckom cyoe?,
OpHaKo no3)Ke OH M3MEHWN CBOWM B3rNAAbl U CTan FOBOPUTb O TOM, YTO causa
(NprMumMHa) M3 puMCKOro npaBa MNOBAWAAA Ha paHHee pa3BuTUe consideration u
06BbACHAN 3TO NpMmepom quid pro quo (ycayra 3a ycnyron) 1 anemeHToOM J0BepPUA B
paHHem action of assumpsit?*.

B panbHenwem papyrve yyeHble NPOAOAXKANM pas3pabatbiBaTb pas3/iNyHbie UAOEU
NPOMCXOXAEHUA AOKTPUHBI consideration, a ana Toro, YTobbl CUCTEMATU3MPOBATD UX
pa3finyHble MHEHUA, BO3bMEM 33 OCHOBY TO Ae/IeHNe, KOTOPOe NpeanoXun Ynnnapa,
Tutyc Bapbyp (Willard Titus Barbour, 1884 — 1920). OH Bbiaennn TPU BUAA OCHOBHbIX
TEOPUN NPOMUCXOXKAEHUA AOKTPUHbBI consideration?®, 0 KOTOPbIX MOMAET peyb AanbLuie.
1. Teopus, npednoxeHHaa O. B. Xonmcom (Oliver Wendell Holmes, 1841 — 1935)

O. B. Xonmc (1881) ctaBUT nNoA, COMHEHME TO, YTO AOKTPMHA bBblna 3aMMCTBOBaHaA

KaHunepckum cyaom 13 pumckoro npasa. OH NpeanonoXu, YTo 4OKTPMHA BO3HMKAA

22 Graham McBain. Abolishing the Doctrine of Consideration — The story of the Arra-Part 1 // International Law
Research Vol. 7, No. 1, 2018. P. 72

2 Tam xe. P. 72

24 Frederick Pollock. Principles of Contract: A treatise on the general principles concerning the validity of agreements
in the law of England. Tenth edition P. 169.

25 W. T. Barbour. The History of contract in early English equity. P. 60 - 65
10



n3 TpebosaHua quid pro quo (ycnyra 3a ycayron) B pesynbtaTte AeNACTBUMA UCKA M3
ponra (action of debt)?®. Kpome TOro, Xonmc yteepxgan, uyto TpeboBaHue
consideration Bo Bcex yCTHbIX AOroBopax — 3TO NPOCTO M3MeHEHHOe 0606uweHmne quid
pro quo (ycnyra 3a ycnyroi), 4tobbl npmBaedYb A0AroBoe 06A3aTeNbCTBO YCTHbIM
cornaweHnem?’. Npeanonaras, 4to consideration ABNAETCA BbIrOAON AONMKHUKY UM
ywepbom Kpegutopy, Holmes oTorkaecTBnsan noHATME Bbiroapl ¢ naeen quid pro
quo?8.

B manbHenwem pgpyrne yyeHble MOCTaBUAM 3Ty MAet nNog comHeHue. Tak, Cecil
Herbert Stuart Fifoot (1899 - 1975) nucan o TOM, 4yTO Hambonee 3ameTHas
0COHBEHHOCTb COBPEMEHHOM AOKTPUHbI consideration — ob6A3aTenbHbIN XapaKkTep
B3aMMHbIX 0beLLLlaHMN — He COOTBETCTBOBAA NPUPOLE CaMOro UCKa U3 aonra. Ick us
Aonra 6bin peanbHbIM, UCK O MPUHATUU HA ceba — KOHCEHCYaNbHbIM, YTO ABAAETCA
NPOTMBOMNOJIOXKHbIM. HenocneposatenbHOCTb, B KOTOPOM npusHasancs Holmes, u
KOTOPOM OH cTpemusnca nsbexaTb, 6bl1a NOUCTUHE Hen3bexkHOM AnA ero B3rnNs40., U
Kak TONbKO OH 3TO MNpM3HaA, OCTa/ibHAA YacTb €ro pPacCyKAeHuh 6blau
HenornuHbIMn?®, [Ixkemmc Mmc rosopua o Tom, 4To consideration B ncke 06 ybbITKax
M3 HeUCnoJIHeHUs noapasymeBaemoro obsasaTenbcrtsa (indebitatus assumpsit) He
ABNANOCL U3MeHeHneM quid pro quo (ycayra 3a ycayroit), a cosnagano ¢ Hum.

2. Teopus, npednoxceHHas [xcetimcom Simcom (James Barr Ames, 1846 — 1910).
Oxerimc dimc (1891) — npeanonoxun, 4YTo AOKTPUHA pa3BMBaeTcA OT yulepba
(detriment) KpeguTOpy, Ha KOTOPOM UCK O MPUHATUM Ha cebs (action of assumpsit)
6bln NnepBoHavyanbHo ocHoBaH3!. lanHyto naeto Jx. dnmc B3an y Langdell, Ax. dimc

6bl/1 COrNaceH c HUM B TOM, YTO NOHATUE BbITOAbI ANA AO/TXKHUNKA HEYMECTHO, a yUJ,ep6

26 Oliver Wendell Holmes. The common law. Thirty-eight printing. P. 253
27W. T. Barbour. The History of contract in early English equity. P. 60: «the requirement of consideration in all parol
contracts is simply a modified generalization of quid pro quo to raise a debt by parol».
28 C. H. S. Fifoot. History and sources of the Common Law. Tort and Contract. P. 395.
2%Tam »e. P. 395 — 396.
30 w. T. Barbour. The History of contract in early English equity. P. 61.
31 Graham McBain. Abolishing the Doctrine of Consideration — The story of the Arra-Part 1 // International Law
Research Vol. 7, No. 1, 2018. P. 73.
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KpeauTopy ABASIETCA YHMBEpCanbHbIM  KpuTepuem consideration; gaHHoe
ynpouweHHoe onpeaeneHne OT/IMYHO MNOKa3blBa/si0o MCTOPUYECKYHD CBA3b MeXAy
COBPEMEHHbIM MPOCTbIM AOFOBOPOM U APEBHUM assumpsit B ero NpumMMTUBHOM
dopme uCKa 0 Bo3MmelweHuMn vyulepba, MNPUYMHEHHOTO KPeauTopy JINKUBLIM
AONXHUKOM32, B cBoux Tpyaax [x. dAmc nucan, 4to consideration cBA3aHO C
ywepbom Kpeautopy, KOTOpbIM OH NoHec no npocbbe AO0MKHUKA; U Obinn aBe
pa3ninyHble popmbl consideration: yuiepb 1 npeueaeHTHbIN aonr (precedent debt)3,
MpenmyLLecTso AaHHOM TEOPMM B TOM, YTO OHA MOKa3blBAaeT NOCTOAHHOE Pa3BUTHE
MCKA O NPUHATMM Ha ceba (action of assumpsit), 3aBepwmBLIanacA 3BOAOUMEN
npuHumMna consideration n3 satoro ncka3*.

Y ). dmca bbian n nocneposatenu. Hanpumep, B. Xonacsopc (W.S. Holdsworth)
6bln cornaceH ¢ . dMmcom, o4HAKO OH Bonbliee BHUMaAHME yaenan yuwepby um
CBA3bIBA/1 3TO C TEM, YTO MUCK O MPUHATUM Ha cebsa NPoncxoamn OT UCKA U3 AENNKTa
(action of tort), cyTb KOTOpOro 3akatO4anachb He B BbIroAe, Nosy4aemasn OTBETYMKOM-
AO/MKHUKOM, a B yuwepbe, NOHECEHHOM MUCTLOM-KPeaMTOPOM Ha Bepe B
106p0COBECTHOCTb NPOCLObLI OTBETYUMKA .

OpHako 3Ta Teopus XK. dmca noaseprnacb Kputnkn. Tak, A. K. R. Kiralfy roBopun o
TOM, YTO MHeHue [IK. dnumca onupaetcs Ha npumepbl 16 u 17 ctonetva, Ho
HeobxoAMMO OTMeTUTb, 4YTo consideration Kak yuwepb (detriment), BbI3BaHHbIN
obeuwlaHMem, He To Xe camoe, yto Bpes (damage), HaHeceHHbI B pe3ynbTaTe
HapyweHua obelwaHna, XOTA WMHOrga OHWM MOryT CcoBMagaTb. TakXKe ABAAETCH
CNOXHbIM COrNacoBaTb 3Ty TEOPUKD C MNPOMENKYTOYHbIMU CTagMUAMMU PaA3BUTUA
consideration B XVII u XVIII BeKax, Koraa oHO BK/H0Ma10 MOpa/ibHblie 06A3aTeNbCTBA

U npepuwecTBylollee 06A3aTeNbCTBO B WMCKax 06 ybbITKax M3 HEUCNOJHEHUA

32Tam ske. P. 73: «Langdell has pointed out the irrelevancy of the notion of benefit to the promisor and makes
detriment to the promisee the universal test of consideration. The simplified definition has met with much favor. It is
concise, and it preserves the historic connection between the modern simple contract and the ancient assumpsit in its
primative form of an action for damage to a promisee by a deceitful promisor».
33 C. H. S. Fifoot. History and sources of the Common Law. Tort and Contract. P. 396.
34 W. T. Barbour. The History of contract in early English equity. P. 61.
35 C. H. S. Fifoot. History and sources of the Common Law. Tort and Contract. P. 397.
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noapasymeBaemoro obsasatennbctsa (indebitatus assumpsit), HM 04MH U3 KOTOPbIX He
6bl1 AONXKHbIM 06pasom yuepbom (detriment)3®.

Fifoot Tak»Ke KpuTHUKoBan Teoputo K. diMmca 3a To, YTO NPU ero NoAxXoAe NosiyyaeTcs,
YTO AOKTPWMHA pa3BMBaETCA B pe3ysbTaTe cayyaa obmaHa, 3TO 3HAYMT, YTO UcTel,
AONXKeH bbin noTepneTb BpeAd (damage) B pe3ynbTaTte HapylweHue obA3aTeNbCTBa
OTBETYMKOM, U TOrga OH HeceT yuwepb (detriment) B nepBoHa4yanbHOM 3HaYeHUM
3Toro cnoBa. B gorosope HMKakoWn Bpen, damage AO0OKa3biBaTb HE Hago, U yuiepb
(detriment) npumeHanca B 60nee WMCKYCCTBEHHOM CMbicne Ana 0603HaYeHus
obelaHna nam 4encTBmua, NPeaoXKeHHOro NcTuom ana obecnevyeHna ob6A3aTeNbCTBa
oTBeTYMKa>’.

3. Teopus, npednoxeHHaa [AxrcoHom CamoHoom (John William Salmond, 1862 - 1924).
[OxxoH CamoHa (1887) oTKasancs NpusHaBaTb, YTO AOKTPMHA consideration aBnsnach
TOXAECTBEHHOM ywepby NCTLY B UCKEe O NPUHATUM Ha cebsa, Kak bbls10 3aaBeHO XK.
3nmcom. OH NpeanonoKMN, YTO AOKTPMHA He Bblaa NOTMYECKMM Pa3BUTUEM U3 UCKA
O NPUHATUM Ha cebs (action of assumpsit), a oHa 6bl1a rOTOBLIM MPUHLMMOM, B3ATbIM
n3sHe38. [Ik. CIMOH/, TaKKe CBA3bIBaN NpomcxoxkaeHune consideration ¢ npuHUMNoOm
causa (npuumHa), BBeAEHHOro B common law 4yepes npasBo cnpaseainNBoCTM?,
Teopua K. dmca 0 Tom, 4To obelwaHne MOXKeT ObiTb MCMOIHEHO, NOTOMY YTO
obewatowmn noHec ywepb, nonarafacb Ha Hero, NO CyLWEeCTBY ABNAETCA AE/IMKTHOMN; a
BOT C TOYKM 3peHuss AOoroBopHoM Teopunm no Ax. CamoHay, obewaHne AO0NKHO
06nafatb UCKOBOM CUOW, €CAM ANA ero BbINONIHEHMA WMMEKTCA [,0CTaTo4YHble
OCHOBAHMA, HE3aBUCMMO OT TOro, MOHEC NN KpeauTop yuiepb B pesynbTaTte ero

HapylweHuna®. Kpome Toro, [x. CamoHz yTBep»Kaan, yto consideration o3Hauyano

36 Graham McBain. Abolishing the Doctrine of Consideration — The story of the Arra-Part 1 // International Law
Research Vol. 7, No. 1, 2018. P. 73
37 C. H. S. Fifoot. History and sources of the Common Law. Tort and Contract. P. 397.
38 W. T. Barbour. The History of contract in early English equity. P. 63: «it was not a logical development from within
the action at all, but was a ready-made principle imported ab extra».
39 Caroline Laske. Law, Language and Change: A Diachoric Semantic Analysis of Consideration in the Common Law. P.
89.
40 W. T. Barbour. The History of contract in early English equity. P. 63
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Nobon MOTUB AN nobyxKAaeHWe, KOTopble OblAM A0CTAaTOYHbI ANA NoAAepXKaHuMA
obeuiaHma*l. ObewaHmsa, KoTopble cHavyana NPUMBOAUANCL B UCMOSIHEHME UCKOM O
NPUHATUM Ha cebs, BblIN TaKUMK, KOTOPbIE UMENU IOPUANYECKUA MOTUB; AOMKHUK
BCEraa no/sy4an NPsMyl Bbirody OT BbIN/iaTbl AEHEr, NO3TOMY CTaZI0 BO3MOXHbIM
3aMeHUTb OAMH NPUHUMN Apyrum. MNony4vaeTcs, YTO YyXKe Pa3BMBLUASACA AOKTPUHA
consideration 6blna BBegeHa B AENCTBUS UCKOM O MPUHATUM Ha ceba M3BHE; U eé
BCTYN/JieHNEe B 3TOT MCK 06ner4anocb CUAbHOW aHaNormenm, KOTOPYK OHa Hecna ¢
OrpaHUYEHUNEM, YKe BBEeAEHHbIM assumpsit. 9To BBeAeHWEe MHOCTPAHHOrO NPMHLUMNA
HapyLLaeT IOTMYECKYI0 HEMPEPbLIBHOCTb Pa3BUTUA UCKa. O4HAKO, 3Ta Teopua Toxe
noaaaérca onpegeneHHon Kputmke. W. Barbour roBopuT O TOM, 4YTO OCTaéTtcA
HEMOHATHbIM, KaK M Korga consideration nonyuynno Bxog B assumpsit, ecam oHoO
npuwao nssHe*,

OTaenbHO BblAENIMM eWé aBe WAEW MO BOMPOCY MNPOUCXONKAEHUA AOKTPUHDI
consideration, KoTopble 6binM CHOPMMPOBAHbI MO3XKE W KOTOPbIE 3aCNYKMUBAKOT
OTAENbHOrO BHMUMAHMA.

dpBapa [OxeHkc (Edward Jenks 1861 — 1939) (1891) npeanonaran, uTO
BO3HWMKHOBEHME [AOKTPMHbI CBA3AHO C FOTOBHOCTbIO cyaoB obecneunTb YCTHble
Aorosopbl. OH yTBEpXKAan, 4To TpeboBaHMe quid pro quo, KoTopoe 6blN0 CBA3AHO C
[lOKa3aTeNbCcTBOM MO McKy M3 pgonara (action of debt), 6bin0 nepeHeceHo Ha
[l0Ka3aTeIbCTBO NO MCKY O NPUHATUKM Ha cebs (action of assumpsit). CanaHue aTmx
ABYX BMAOB WCKOB, npousowepawee B XVI BeKe, CUIbHO MOBAMANO HA TeOpPUIo
consideration — yctaHOBMB NpaBK/IO, MO KOTOPOMY yLLEPD OAHOMN CTOPOHE ObiN1 PaBHO
[OCTaTOYHbIM Bblroae Apyron ctopoHe. C TOro BpeMeHW AOKTPMHA CTana BarKHOM

4acTblo lOroBOPHOro npasa®s.

41 W. T. Barbour. The History of contract in early English equity. P. 60
42 Tam xe. P. 64
43 Graham McBain. Abolishing the Doctrine of Consideration — The story of the Arra-Part 1 // International Law
Research Vol. 7, No. 1, 2018. P. 73
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Hanbonee ybeautenoHoe obbvacHeHne y npodeccopa Anbdpena Yunosima bpaiiaHa
CumncoHa (William Brian Simpson 1931 - 2011). OH cyMnTaeT, YTO PaHHAA KOHLEeNuusa
consideration, pa3BuBLIaAcs BO B3aMMOCBA3KN C NpaBOM 3emnenosib3oBanua (law of
users of land). Koraa gaputenb Hegsuknumoctu (feoffer to users) He 3aaBuA 0 cBOUX
HamepeHuax, 0bCTOATENbCTBA, OKPYyXallwue AapeHue HeaBUXKMMOCTU/nepepaya
cobctBeHHocTH (feoffment) cTaHOBATCA Ba)KHbIMM ANA onpeAeneHua Toro, 4To
AOJ/IKHO BbITb CAEMAaHO B OTHOLWEHWM UCNO/Ib30BAHUA, B YaCTHOCTU, TO, YTO BbI3BAJIO,
MOTMBMPOBANO AAaPEHUE HEABUKMMOCTU. ITM MOTUBMPYIOLWME 06CTOATENBCTBA ObININ
Ha3BaHbl considerations*.

Ncxoaa n3 npuBeAeHHbIX NOAXOA0B PA3/IMYHbBIX YY4EHbIX, MOXKHO CAeNaTb BbIBOA O
TOM, YTO €AMHOr0 pPeLleHUA Mo 3TOMY acneKkTy He CPopMMPOBANOCb, AOKTPUHA
BbI3bIBAET aKTMBHbIE CMOPbI CPeAN YYEHbIX-MPaBOBEAOB U 0OBACHAETCA 3TO NpeXxae
BCEro Tem, YTo JaHHaA AOKTPUHa ABNAeTCA PYHAAMEHTOM aHI/IMMCKOro AOrOBOPHOIO
npasa M B npouecce eé GOPMUPOBAHUA Ha HEE BAUANM PaA3/NYHbIE UHCTUTYTbI

aHT/INMCKOM NPABOBOM CUCTEMBI.

44 John Wilson Twyford. The Doctrine of Consideration (The role of consideration in contract modifications). P. 10
15



§1.3. dBonouua onpeaeneHuin JOKTPUHbI consideration B npeueaeHTax
AHIIMUCKOro A 0roBOPHOro npasa.

OnpeaeneHne AOKTPUHbI BCTPEYHOTO yAoBAeTBOpeHUe chopMMPOBaANOCh He cpasy, a
nocTeneHHo BblpabaTbiBasioCb HA MPAKTUKE aHTAMUCKUMM cyabAMU. Tak, Ha
npoTaxkeHun XIX BeKka B pamkax ¢GopmMupoBaHUSA 0OLLEN AOKTPUHbLI AHFIUIACKOTO
AOroOBOPHOTO npaga, CNoXKmnnacb Knaccuyeckas  [OKTPMHA BCTPEYHOro
Y/10B/IETBOPEHMA, OCHOBHbIE MONOXEHUA KOTOPOM aKTyasibHbl M B HacToAlLee Bpema™.
B naHHOM naparpade 6yayT paccmoTpeHbl onpeaeneHna BCTPEYHOro Y40BAEeTBOPEHUA,
KOTOpble COAEPKaNNCb B Pa3/IMYHbIX CyaebHbIX peweHnsax U bbianM HanpaBaeHbl Ha
OTpa)KeHue CyLWHOCTM AaHHOM AOKTPUHbI.

[OoroBop BCTPEYHOTO YA0BNETBOPEHUA Yallle BCEro pacCMaTpPUBaAEeTCs KaK HeKas BbIroaa
(benefit) ana nuua, gatowero obewaHne nnm yuwepb (detriment) nnuy, Kotopomy AaHo
obewaHune’®,

Bnepsble onpeaenernune consideration 66110 gaHo B gene Bunnv Guy (1803 r.), rae oHo
6b110 onpeaeneHo KaKk ybbITOK unm HeyaobcTBo, NOHECEHHOIO OAHOW CTOPOHOM MO

npocbbe Apyron CTOpoHbIY.

B peweHun no peny Thomas v Thomas (1842 r.) Patteson J. gan cnepywouwee
onpeaeneHune: «BctpedHoe yaosneTtBopeHMe 03HAYaeT HEYTO, MMeloLlee LeHHOCTb C
TOYKW 3PEHMA NpaBa U UcxogAallee oT UCTLA; OHO MOXKET NpeacTaBNATb COOON Kakomn-

HUBYAb yLepb A1A UCTLA N XKe KaKylo-HMBYab Bbiroay ANnA oTBeTYMKa»*e,

Mo3ke cyabén Lush 6bino chdopmmnpoBaHo Takoe onpeaeneHue B gene Currie v Misa
(1875): «BcTpeyHoe yaoBneTBOpeHMe npeacTtaBnseTca cobon nmMbo Kakoe-HMOYAb

npuTA3aHne, WMHTEpPec, Bbirogy WAW NPEeUMYLLECTBO, NpPeaocTaBiAemMble OAHOM

45 30puH H. A. BcTpeuHoe yaoBAeTBOPEHME B aHMIMINCKOM AOrOBOPHOM npase // 3aKoHOAaTeNbCTBO M 3KOHOMMKA,
2007 r. N. 10
4 Catherine Elliott and Frances Quinn. Contract Law. 7" edition. P. 89.
47 Chris Turner. Unlocking Contract Law, Third Edition: «loss or convenience suffered by one party at the request of
the other». P.45.
48 30puH H. A. BcTpeuHoe ya0BAeTBOPEHME B aHMIMIMCKOM AOrOBOPHOM npase // 3aKoHOAaTeNbCTBO M SIKOHOMMKA,
2007 r. N. 10. Thomas v Thomas (1842) 2 QB 851: «consideration means something which is of some value in the eye
of law. It may be some benefit to the plaintiff and some detriment to the defendant».
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CTOpoHe, NMbo Bo3aeprKaHue, yulepb, yObITOK UM OTBETCTBEHHOCTb, KOTOPbIE TEPNUT
nnn 6epet Ha ceba apyraa ctopoHa»?. ITo onpeaeneHne OCHOBbLIBAETCA Ha uaee
«benefit» - Bbiroab! ana nuua, gatowero obewaHne® (onxHMKa), nnm «detriment» -
ywepba nuuy, KoTopomy gaHo obelaHue (Kpeagutopa); nwboro mns storo byaer
AOCTaTOYHO, YTOObI obelwaHne nognexano UCNONHEHWUIO, XOTA, BO MHOMMX CAyyasx
6yaeT npucytctBoBaTb M To, n Apyroel. Mpodeccop MoanoK cuutaer, yto Hanbonee
Ba*HOM ABNAETCA BTOpPaA 4acCTb 3TOr0 ONpPeAeneHuAa, U FOBOPUT O TOM, 4TO
consideration 03Ha4yaeT He CTO/IbKO TO, YTO O4HA CTOPOHA U3BNEKAET BbIroAy, CKOJIbKO
TO, YTO ApYyras CTOPOHA OTKa3biBAae€TCA OT HEKOTOPOro 3aKOHHOMO NPaBa B HACTOALLEM
WW OrPaHMUYMBAET CBOIO HOpMAMNYECKYI0 cCBOO6OAY AeNCTBUM B ByayLieM, Kak BCTPEYHOe
yaosneTtsopeHue (inducement) Ha obelaHne NnepBoi CTOPOHbI®Z. He nmeeT 3HayeHus,
MMEeEeT NI CTOPOHa, NpUHMMaKLWana consideration, Kakyi-nnbo Bbirogy WAM HeT:
AOCTAaTOYHO TOrO, YTO OHA NMPUHMMAET 3TO M YTO CTOPOHA, AaloWwas ero, TeM CaMbIM
6epeT Ha cebsa Bpema nnm TepaeT YTo-TO, YTO B COOTBETCTBUM C 3aKOHOM MOXKET UMETb
ueHHocTb?3. [aHHoe onpegeneHve 6bIN0 AOCTaTOMHO nonynApHbiM B XIX BekKe,
CYNTANIN, YTO UMEHHO 3Ta AedUHULMA Haunydwmm o6pa3om NOKasbiBaeT CYLWHOCTb
BCTPEYHOro yA0B/IETBOPEHUA, HO CEMYac NpeanoYTuTeNbHee onpeaeneHne, KOTopoe
6b110 gaHo B 1915 rogy B aene Dunlop v Selfridge, peyb 0 KoTOpom NOMAET B
JanbHENLWeEM.

MageHne nonynapHOCTM onpeaeneHna AoKTpuHbl B Currie v Misa cBA3aHO C KPUTUKOM

noHATMI Bbiroabl (benefit) u yuepba (detriment). Boiroga (benefit) Kputukyetcs,

49 ). Beatson, A. Burrows, J. Cartwright. Anson's Law of Contract. 30" edition. P. 96.
Currie v Misa (1875) A valuable consideration... (in the sense of the law) may consist either in some right, interest,
profit or benefit accruing to the one party, or some forbearance, detriment, loss or responsibility, given, suffered, or
undertaken by the other. LR 10 Exch 153. P. 162.
50 TepmuH «promisor» B paboTe NepeBoANTCA KaK « JOMKHUKY, U UMEeTca B BUAY /MU0, Aatoliee obelaHue. A
TEPMUH «promisee» NepeBoaUTCA KaK «KpeauTop», U UMeeTCs B BUAY /IMLL0, KOTOPOMY AaHO obellaHue. Mpu aTom
cnepyeT NOHMMATb, YTO TaK Kak LOKTPUHa consideration npegnonaraet o6meH obelwaHnamMm, To B 60NbLIMHCTBE
[OroBOPOB KaXK4asn CTOPOHa MOXKET BbITb U AOMKHUKOM, U KPeaUTOPOM.
51 Catharine MacMillan, Richard Stone. Elements of the law of contract. P. 31.
52 Frederick Pollock. Principles of Contract: A treatise on the general principles concerning the validity of agreements
in the law of England. Tenth edition P. 164.
53 Tam xe. P. 164.
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NOTOMY 4YTO UrHopupyeT PyHAAMEHTasbHOe NpaBuMaO, MO KOTOpomy consideration
AOIKHO UCXOAUTb OT UCTLA U TaKXKe TOT paKT, 4YTo, ecaum consideration aencTtBuTeNbHO
NCXOAMT OT UCTLLA, 3TO HE MMEET 3HaYeHus, YTo obelLaHne M 4encTBMe HanpaBaeHo
HenocpeaCcTBEHHO Ha BbIroAy He OTBETUYMKA, a TPETbero Anua s,
Mcnonb3oBaHue cnoBa yuwepb (detriment) ckpbiBaeT BaxkHoe npeobpa3oBaHne MUCKa
O NPUHATUM Ha ceba (assumpsit) 3 UCKa 0 B3bICKaHMK YObITKOB B 0bLiee cpeacTBo
npaBoBOWM 3aWmTbl B Aorosopax>>. [lo Tex nop, noka yuiepb octaBanca AeUKTHbIM
tortious, Heobxogmmo 6bln0 AOKa3aTb, YTO MUCTel, NoHec ywepb, nonaraacb Ha
06sa3aTenbCcTBO OTBETYMKA. Koraa ke yuwepb ctan oCHOBbIBATLCA HA AOrOBOpPE, CyAbl
cTann obpaw,atb BHUMAHME HEe HA NOCNeACTBMA HEUCMNOJIHEHUS OTBETYMKOM CBOMX
06a3aTenbcTB, @ Ha $aKTbl, UMEBLUME MECTO B MOMEHT 3aKNO4YEHMA AOroBOpa U B
obmeH Ha u4yTOo 6bINI0O JaHO obewaHue oTBeTyMKa. Yuwepb aAsnsetca 6Honee
NoAXOAALMM ONUCaHMEM NepBoin CMTyaLmm, Yem BTOpoin®.
OnpepgeneHune, paHHoe B Currie v Misa nogxogauT K cuTyauuam, korga obe cTopoHbl
BbIMOJIHWUAMN CBOIO YAcTb COrNalleHus, Torga UCNOSIHEHUE MOXKET PacCMaTpmUBaTbCA
KaK yLLepb MCNONHAIOLLE CTOPOHE U KaK BbIroaa A/1A ApYyro cTopoHbl>’. CIOXKHOCTH
BO3HMKAIOT, KOoraa cornawenue ucnonHumoe (wholly executory) T.e. OHO 3aK/1O4YEHO
nytem obmeHa obelaHMAMM, U HXU OAHA U3 CTOPOH eLLE He BbINOoAHWAA UX. B Takmx
cornalweHunax BbiNosIHeHNe obellaHnA KaXkaom CTopoHoM aBndeTca consideration Ha
obellaHne, AaHHOE ApPYron CTOPOHOM, obellaHmne He MOXKeT bBbiTb yuepbom ana Toro,
KTO €ro AaéT Uau BbIro4om ANA TOro, KOMy OHO A3AETCA, €C/IN TO/IbKO OHO HE NOANEKNUT
NCMOZTHEHUIO; HO OHO ByaeT noaneXKalmm UCMOSHEHUIO TO/IbKO B TOM C/ly4ae, ecau
OHO NpeacTaBaseT coboi yuwepb nau Boiroay. Mo 3ToM NPUYMHE, BO3IMOXKHO, /ly4lle

paccmaTpuBaTb AOKTPUHY consideration Kak npocto Tpebytouwyto mutuality

54 Shatwell K. O. The doctrine of consideration in the modern law // Volume 1, No.3. P. 305
55 Michael Furmston. Cheshire, Fitfoot and Furmson's Law of Contract. Fourteenth edition. P. 82
56 Tam xe. P. 82
57 Catharine MacMillan, Richard Stone. Elements of the law of contract. P. 2331.
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B3aMMHOCTU B COMNALLEHWUU T.€. YTO-TO NpeasaraemMoe KaxKaom U3 CTOPOH, a He NbITaTb
aHa/NM3MpoBaTb ero CTporo B TepmuHax benefits or detriments>2,

Eweé oaHo onpeaeneHune, Kotopoe 66110 AaHO cyabaMmU B XIX BEKE MOMKHO YBUAETH B
Aene Bolton v. Madden (1873), rae Lord Blackburn yrtBep:gan: «MUcnonHmmoe
cornalweHue, B KOTOPOM UCTeL, COrnallaeTca YTo-To CAeNaTb Ha YCA0BUAX, Ha KOTOPbIX
OTBETUYMK COrNaLLaeTca YTo-TO CAEeNaTb, MOMKET ObITb NPUBEAEHO B UCNOJIHEHUE, ECN
TO, YTO MCTel, cornacunca caenatb, nMbo ABnAeTCA BbIro4OW OTBETYMKY, NMbo
yuiepbom mUcTLy»°°.

PacnpocTpaHeHHbIM ABASAETCA onpegeneHue consideration ¢ TOYKM 3peHMA LeEHbI
obnasatenbctBa (price of a promise), rae oaHa CTOPOHA AONXHA 3anaaTuMTb 3a
obelwaHne ApyroM CTOPOHbI TaK, 4Tobbl o0belwaHMe CTano HPUAUNYECKHK
obasbiBalowmm®, Takaa [oroBopHas Teopua CAENOK, paccmaTpusatoLLan
consideration ¢ Touku 3peHuAa npogaxu, bbina noaTsepxaeHa MNanaton Jlopaos B
aene Dunlop v Selfridge (1915), rae 6b110 CKa3aHo, YTO AENCTBME UK BO3AEPIKaHUE
OT AeNCTBUIM OAHOWM CTOPOHOM, Unn eé obellaHme 3To caenaTb —3TO LEeHa, 3a KOTOPYIO
obellaHne apyroro NnpMHMMaeTca, 1 obelwaHne, JaHHOe TakMm 0b6pa3om 3a YTO-TO
LEeHHOe, MOA/NIEXUT NPUHYAUTENbHOMY McrnonHeHuno®:. [dpyrumu cnosamm, 4To6bI
06s3aTenbcTBO 6bIN10 topUAMYHECcKM 0653bIBaOWMM, KPeanTop AONXKEH NOKa3aTb, YTO
OH «Kynun» obelwaHune, caenas 4YTO-TO B3ameH WM obewasa caenatb UK
BO34epKaTbCA OT KaKoro-nmbo AencTtema B3ameH; 34ecb paboTaeT ogHO BMeCTO
Apyroro — paBHbli o06meH ToBapamu (quid pro quo)®2.3To onpepeneHue

consideration Kak UEHbl, ynnayeHHOM WUCTUOM 3a obelwaHMe OTBETYMKA,

58 Tam e. P. 31.
%9 Shatwell K. O. The doctrine of consideration in the modern law // Volume 1, No.3. P. 304. «An executory agreement
by which the plaintiff agrees to do something on the terms that the defendant agrees to do something may be
enforced if what the plaintiff has agreed to do is either for the benefit of the defendant or to the trouble or prejudice
of the plaintiff»
50 Emily M. Weizenbock February 2012 English Law of Contract: Consideration
61 professor Barry Hough. The doctrine of consideration: Dead or alive in English employment contracts. P. 195: «An
act of forbearance of one party, or the promise thereof, is the price for which the promise of the other is bought, and
the promise thus given for value is enforceable»
52 Emily M. Weizenbock February 2012 English Law of Contract: Consideration. P. 3
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npeanoyTuTenbHee TepmuHonormm 19 seka o Bbiroge v yuepbe, OHO COOTBETCTBYET
HOpMa/sibHOMY 0BMeHy obellaHMAMM M NOoAYEePKMBAET KOMMEPUYECKUI XapakTep
aHrAnicKoro aorosopa®s.

Takum o6pasom, B cyaebHbIX peleHuaxX Npocnexmnsaetca [nsa noaxoda K
onpeaeneHunio AedUHNLUN AOKTPUHbBI BCTPEYHOTO YA0BIETBOPEHUA — KNAaCCUYECKMI
noaxop obbACHAET MOHATUE uyepe3 Bbirody M yuwepb, a Apyron noaxon TpakTyeT
consideration Kak ueHy obsa3aTtenbcTBa. Ha camom ke aene oba noaxoda oTparkatoT
OOHY W Ty e MAe B3auMHOro obmeHa, C CaMOro Hayana JieXKaBluylo B OCHOBE
TEOPUM BCTPEYHOrO YAO0BJETBOPEHMA W Mpeanosarasllylo, YTO KaKaas CTOpoHa

[l0roBOpa A0/1XHa NPeAoCTaBUTb APYroi CTOPOHE BCTPeYHoe yaoBaeTsopeHme®,

63 Michael Furmston. Cheshire, Fitfoot and Furmson's Law of Contract. Fourteenth edition. P.82
54 30pumH H. A. BcTpeyHoe ya0BaeTBOpeHMe B aHIIMICKOM J0roBopHOM npase // 3aKoHOA4aTeNbCTBO M SKOHOMMKA,
2007 r. N. 10
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§1.4. OnpepeneHne NOHATUA AOKTPUHDI consideration yueHbiMUu-npaBosegammu.

Mepenaém K pacCMOTPEHUID TOro, Kakue onpeaeneHua AOKTPUHbI consideration
AAaBaNun PasNINYHbIe yYeHble-TEOPETUKMN.

Mpodeccop P. O. XanduHa p[aét cneaywouwee onpegeneHune: BcTpeyHoe
yOooBNeTBOpeHMe — npaBoBas 0060/104Ka, B KOTOPOWM BbICTYMaeT KBUHT3ICCEHUMA
AOroBopa B KanuUTanMCTMYECKOM obuectBa — ero BO3Me3AHOCTb;, KaxAablh M3
YY4aCTHUKOB KanMTaANCTMYECKOro 060p0oTa OTYYKAAET CBOM TOBAP TO/IbKO B 0OOMeEH Ha
[IPYroii, B KOTOPOM OH HyKaaetca®.

Ynnoam bnskcToyH ncnonb3osan cnoso consideration gna 0603HaYeHMA HECKONbKUX
Bellei: NpuumHbl, obmeHa, ueHbl, MOTUBa, KomneHcauum®®, O.B. Xonmc onpegensn
consideration KakK a) KpeauTop, NpeaoCcTaBAAOWMNIA BbIrOAY AONXKHUKY, 6) KpeguTop,
noHecwun yuwepb B pe3ynbTaTe BCTPEYHOro yposneTBopeHua (inducement)
AO/MKHUKA. daBapa [KeHKC onpeaenan Kak: a) Bbiroda, gaHHas unm obelwaHHas
[ONMHUKY, 6) yliepb, NOHEeCEeHHbIN KpeaUTOpoM B 06meH Ha obeliaHme J0NKHUKa® .
Mpodeccop Matpuk Cenum Atbax (Patrick Selim Atiyah) roBoput o Tom, yto 60sbLIE
He cuyMTaeTcs, 4YTo consideration — 3TO KpaTKOe NOHATME, yKa3blBaloWee, YTO eCcTb
cepbé3Hble OCHOBaHMA ANnA NnpuseaeHuAa obelaHmna B UcnonHeHme. MNpeanonaraercs,
4yTo consideration saBnaeTcA TEXHUYECKMM TpeboBaHMe 3aKOHA, KOTOPOE MMEET Masio
WAM HMYero obuwero co CnpaBeg/IMBOCTbIO WAM KeNaTe/ibHOCTbHO MCMOAHEHUS
obelwaHna®,

S.F.C Milsom TaKxe noageprknMBan ONUCaTE/NIbHbIA MNOAX0A4 W NPeasioXun, 4yto

consideration gONXHO paccmMaTpPMBaTLCA He Kak eaunHan KOHUEeNnumaA, a Kak 3TUKeTKa

85 XanduHa P.O. [lorosop B aHIIMIACKOM rpaxaaHckom npase/Axkagemusa Hayk CCCP. UHCTMTYT npasa um. A.f.
BbiwmnHckoro. C. 138.
6 Graham McBain. Abolishing the Doctrine of Consideration — The story of the Arra-Part 1 // International Law
Research Vol. 7, No. 1, 2018. P. 76
57 Tam xe. P. 76
68 p_S.Atiyah. Consideration in Contracts: a fundamental restatement. P. 9
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Ha YMNaKoBKe, coAeprkallas MHOro pasHbix npaBua 06 o6s3aTenbcTBax, KOTOpble
MOTYT BO3HUKHYTb B pe3ynbTtaTte caenok®.

OpHako J. W. Carter and Harland ykasbiBann Ha HesicHOCTb Teopuu [. ATbsixa, OHU
NpPeanoXunm cnepytollee onpeaeneHme: Kakoe-To 4eNCTBME MU BO3AEPIKaHUE OT
Hero, BK/lOYalOLWEe HPUANYECKMA Yyuepb KpeauTopy uam obellaHne TaKoro
AENCTBUA WM BO3AEPXaHUA OT Hero, npeaocTaBNeHHOe KpeauTopoM Kak
cornacosaHHas ueHa obewanna’®. JaHHoe onpedenieHne MOXOXe Ha TO, KOTopoe
66110 gaHo lMonnokom u yctaHoBneHo B gene Dunlop v Selfridge, o kKotopom
roBOpM/OChb Bbllle. B oboux onpeaeneHuax Aenaerca akUeHT Ha AencTsme Unu
BO34€eprKaHMe OT HEero M TakXKe NpMaatoT 3HaYEeHNE 3N1eMeHTY obMeHa B CAeNKax.
Takum o06pasom, KaK U B CyaebHbIX peLlleHUsX, cpean YYeHbiX-NnpaBoBeAoB HeT
e4MHOro MHEHMA NO BOMPOCY TPAaKTOBAHWUA AOKTPUHbI BCTPEYHOIO YA0BNAETBOPEHMUS,
CYLLECTBYIOT pa3/inyHble NoAxoAbl, KOTOPblE MO3BOJIAIOT NOCMOTPETb Ha AaHHYIO

AOKTPUHY C pa3HbIX aCNeKTOB.

59 John Wilson Twyford. The Doctrine of Consideration (The role of consideration in contract modifications). P. 16
70 Tam xe. P. 16.
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§1.5. 3sontoumsa consideration ¢ TOuKu 3peHnsa mopanbHOro obasartennbcrea

JokTpuHa consideration 6blna npusHaBaema Ha npoTtaxeHunm XVII u nepson
nonosuHe XVIlII BeKOB KaK HeoTbemsieMaa 4acTb JOrosopHoro npasa. OgHako, 3To
nsmenunocb B 1756 roagy, koraa Lord Mansfield (MaHcduna), rnasHbit cyapa
KOPONIEBCKOM CKaMbW, Haya/ll KPUTUKOBATb AOKTPUHY B ABYX GYHAAMEHTaNbHbIX
oTHolweHuax’t, CHayana nopa MaHchung oTKaszanca npusHasaTtbh consideration Kak
BaKHbI KPUTEPUIA AOrOBOPA U BUAEN €ro NPOCTO KaK A0Ka3aTeNbCTBO HAMEPEHUM
CTOPOH bObITb 0653aHHbIMWU. ECn HamepeHMe MoKeT bbITb onpeaeneHo Apyrumm
cnocobamn, Hanpumep, Hannyme NUCbMeHHOM ¢opmbl (contracts in writing), To
consideration 6b110 He Hy»KHO. B aene Rann v Hughes (1778) aTtoT noaxon 6bin
OTK/IOHEH M 06bACHEH TEM, YTO BCE AOrOBOPbI Pa3aenAtoTCA Ha NPOCTble CornaleHmns
1 B Gopme AOKYMEHTA 3a NevaTbio, TPETbEro K/1acca B BUAE AOKYMEHTOB MMCbMEHHOM
dopmbl (contracts in writing) HeT’?. BTopaa KpuTWKa 3aKkawo4anacb B TOM, 4TO
CyLLeCTBOBAHME NpeaLecTBYOLWEro MopasibHoro ob6s3atenbctea 66110 4OCTAaTOYHbIM
ANA NOAEPXKM npamoro, Ho 6e3so3mesgHoro obeuiaHua’?. B pene Hawkes v
Saunders B 1782 nopa MsHcoung ckasan: «Tam, rge Ha NLE NeXUT 3aKOHHOE U
cnpaseasinBoe 06A3aTeNbCTBO NIAaTUTb, 3aKOH NoApasymeBaeT obellaHne, XoTa Ha
CaMOM Jene OHO HuKorga He 6bino gaHo. HOpuamyeckas uM cnpaBea/nBas
0653aHHOCTb ABAAIOTCA A0CTaTOYHbIM consideration Ha ¢aKTuyeckoe obellaHue.
Tam, rae AMUO HaxoAUTCA NoA, MOpPasibHbIM 06A3aTeNbCTBOM, KOTOPOE HE MOMKeT
obecneunTb HU cya, obLLEero NpaBa, HU CcyA CNPaBeaAMBOCTU, M 06elaHmA, Y4ECTHOCTb
M npamoTa Bewwm aBaarTcAa consideration»’?. Monyyaertca, 4To Ha MPOTAMKEHUM

npakTUYeckn 60 net npusHaBanoCb NpupaBHUBaHME consideration n mopanbHoro

71 ). Beatson, A. Burrows, J. Cartwright. Anson’s Law of Contract. 30 edition. P. 98
72 Michael Furmston. Cheshire, Fitfoot. Furmson's Law of Contract. 14™ edition P. 10
73 ). Beatson, A. Burrows, J. Cartwright. Anson's Law of Contract. 30 edition. P. 99
74 C.M.A. McCauliff. A historical approach to the Contractual Ties that Bind Parties Together // Fordham Law Review.
Volume 71, issue 3, article 9. P. 851. Where a man is under a legal or equitable obligation to pay, the law implies a
promise, although none was ever actually made. A fortiori, a legal or equitable duty is a sufficient consideration for an
actual promise. Where a man is under a moral obligation, which no Court of Law or Equity can enforce, and promises,
the honesty and rectitude of a thing is a consideration. Hawkes v Saunders B 1782 r. 1 Cowp. 289, 290; 98 ER 1091
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ob6s3aTenbcTBa. 9T0 6bI1I0 OTBEPrHYyTO TONIbKO B 1840 roay B aene Eastwood v Kenyon.
CyTb Aena B TOMm, 4YTOo nocne cmeptn [xoHa Catknmndda (John Sutcliffe) ero
HecoBepLIEHHONEeTHAA A0Yb Sarah ocTanach ero eAMHCTBEHHOM HacheAHUUEN; UcTel,
KaK OMeKyH AeBYLWKW, TPaTUN AeHbrn Ha eé obpa3oBaHMe M Ha 61aro NomecTbs, w
KOorga AeByllKa CTajla COBeplUeHHONeTHel, oHa noobewana emy BO3MECTUTb
pacxodbl; 3aTeM OHa BbiWNa 33 MY) 33 OTBETYMKA, KOTOPbIN Takxke obelian
3ani1aTuTb; UcTel, NoAan UCK Ha obeluaHne oteeTunka’. Jlopa Denman oTsepr 3TOT
NCK N OCYyaMA BECb NPUHLMN MOPabHOro 06A3aTeNbCTBa, HA KOTOPOM 3TOT MUCK Bbin
ocHoBaH. Jlopa Denman rosopun, 4YTO MOpasbHAA OCHOBA AN1A WCNONHEHUA
obelwwaHn yHmuToKnna bbl HeobxoammocTb consideration BoobLie, NOCKONbKY cam
daKT Aaum obewaHma cosaan 6bl MopanbHoe 0643aTeNbCTBO BbINOIHUTL ero’®. Takum
obpa3om, consideration He ABNAETCA CMHOHMMOM K C/NOBY MOpasbHOe
oba3atenbctBo. MaHchung npeanpuHAn 6H6e3ycnewHyr NonbiTKY PacCMaTpuBaThb
MopanbHoe 0653aTeNbCTBO AOCTAaTOUYHbIM ONA AENCTBUTENbHOCTM 0b6elwaHua, 3To
M3MEHANO NEepPBOHAYA/IbHYD MCTOPUYECKYID OCHOBY AOKTPWUHbI. onyyaeTtca, 4to
MaHcodung xoten un3baButbca OT consideration B NOAb3y MNPUHYAUTENBHOIO
WCNOJIHEHUA COrnalleHnn, B TO BpeMsi KaK Teopusa caenku (the bargain theory),
HaobopoT Obina pa3paboTaHa C MNPOTMBOMOJIONKHOM UENblo, @ MMEHHO 4TObObI
npeaoTBpPaTUTL NPUHYAUTENbHOE MCMNOJIHEHME HEKOTOPbIX COrNaleHWUn, KOoTopble
fencteutenbHo Tpebosanu consideration’’. Mocne peweHna no geny Eastwood v.
Kenyon cyabl ctanu obpawatb BHMMaHME Ha Npobnemy onpeaeneHua MNOHATUA
consideration, B onpeaeneHns ctanu BKAOYaTb pa3/inyHble npaBuaa consideration,
noatomy B XIX BeKe W nMoABNAKOTCA pPa3/IMYHble onpegeneHna BCTPEYHOro

YOO0B/IETBOPEHUSA, KOTOPbIE Bbl/IN PaCCMOTPEHbI BbilLE.

7> Michael Furmston. Cheshire, Fitfoot. Furmson's Law of Contract. 14" edition P. 13
76 Mark A. Giancaspro. For your Consideration: Old rules, practical benefit and a new approach to contractual
variation. P. 23. the moral basis for the enforcement of promises «would annihilate the necessity for any
consideration at all, inasmuch as the mere fact of giving a promise would create a moral obligation to perform it».
77 C.M.A. McCauliff. A historical approach to the Contractual Ties that Bind Parties Together // Fordham Law Review.
Volume 71, issue 3, article 9. P. 851
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FnaBa 2. MpuHUMNbl AOKTPUHDbI consideration, KoTopble ABAAIOTCA
Heob6XxoAMMbIMU YCNOBUAMU O,eUCTBUTENBHOCTU AOKTPUHDI.
§2.1. feicTBUEe, COBEpPLUEHHOE A0 3aK/1II04YEeHUA A0roBopa, He cCYMTaeTca

BCTPeUYHbIM yaoBaeTBopeHuem (consideration must not be past)

Mpexae 4yem HenocpeACTBEHHO MPUCTYNaTb K PACCMOTPEHMIO 3TOrO0 NPUHLMNA,
HYYKHO BbIACHUTb, KaKMe CyLLecTByeT TUMbl AOKTPUHbLI consideration B 3aBMCMMOCTM
OT XPOHONIOTMYECKOM CBA3N mexay obellaHnem u yuwepbom ana AoBepuBLLErocs
NMLA, U3YYUTb, YTO NPeacTaBAAET KarKabl U3 HUX. HuxKe ByayT paccMOTpeHb! Tpu
™Mna consideration: executory, executed u past consideration n octaHoBMMCA Ha

pasnnumm executed u past consideration.

Consideration mokeT bbITb executory — wncnonHmmoe consideration. 3To Korpga
[0roBapuBatoLWMeca CTOPOHbI MPeaoCTaBAAT Apyr Apyry obewaHua o Tom, 4TO
A0/KHO 6bITb cAenaHo B Byayuiem nocsie Toro, Kak Aorosop 3ak/o4éH’8. Hanpumep,
cTopoHa A obelaeT 4OCTaBUTb TOBApbl CTOPOHe b, a cTopoHa b obewaeT 3annatuTb
3a HUX, KOraa oHK 6yayT aoctassieHbl’®. O6bI4HO ABYCTOPOHHME AOrOBOPbI ABAAIOTCA

NCNoNHNUMbIMMES,

Consideration Takke morkeT bbiTb executed — ucnonHeHHoe consideration. [laHHbI
TMnN consideration Bo3HMKaeT B nepBoi nosnoBuHe XVI BeKa, Korga cyapl
npeAnpPUHANM BaXKHbIN LWAr No CaHKLUMOHMPOBAHUIO AE/IMKTHOIO MUCKa (case), yTobbl
obecneuynTb CpeacTBO MPaABOBOM 3aWMTbl B C/lydae HEUCNOAHEHUA 06A3aTeNbCTBa,
Korga wucTel, 3anaatui [AeHbrM WAM cAenan 4YTo-TO B OXuAaHum obellaHus
oTBeTYMKa®l., Bbln OTMEHEeH MPUHUMM, MO KoTopomy obellaHne Bbino PUANYECKH
06A3bIBAIOWNM TOJIBKO €C/IM OHO CKPen/ieHo neyvyaTbio, Tenepb CYLLeCTBOBA/O

CpeacTBO NPaBOBOM 3alUUTbl AN MNPOCTOrO HEUCMOJIHEHMA obelaHnsa, He

78 Catherine Elliott and Frances Quinn. Contract Law. 7" edition. P. 90
79 Tam xe. P. 90
80 Emily M. Weizenbock February 2012 English Law of Contract: Consideration, P. 3
81 Shatwell K. O. The doctrine of consideration in the modern law // Volume 1, No.3. P. 296
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cKpensieHHoro neyatbio®2. Executed consideration cocTouT B UCMONHEHUA AEACTBUA,
npeALwecTBYOLWEMY 3aKNOYEHNIO A0roBopa, obelaHne cTaHOBUTCA 06s3aTeNbHbIM
TONbKO TOraa, Korga consideration 6bino ¢dakTMueckn mcnonHeHo®:. Hanpumep,
cTopoHa A obelwaeT BO3HarparkgeHme TOMY, KTO HaNAET €€ MOTepPAHHYI0 CYMKY,
BO3BPAT CYMKM — 3TO U NpUATUE NPeanoKeHnsa cTopoHbl A, n executed consideration

Ha eé obewaHne®*. O6bIMHO OAHOCTOPOHHME AOrOBOPbI ABAAKTCA UCNONAHEHHLIMUE.

[oroBop BO3HWMKAET, Korga ogHa w3 AByx CTopoH nubo B aenctBum (act),
npeacrtasaatowem coboit npeanoxeHue (offer), nnbo B geictBumM, npeacrasastoLlee
npuHATMe (acceptance), caenana BCE, 4YTo OHa ob6A3aHa caenaTb MO AOroBOpY,
OCTaBMB HEMOKPbITble 06s3aTeNIbCTBA TONIbKO Ha 0A4HOM cTopoHe®®. ITn ase ghopmebi
consideration 6b1a1 onucaHbl Mr. Leake Kak npuHATUE McnoiHEHHOro consideration
(«acceptance of an executed consideration») n consideration, ucnonHeHHoe no
npocbbe («consideration executed upon request»). B nepsom ciayyae AuuLO
npepgnaraeT CBOW TPYA UAM TOBAPbI, 0XKKAAA, YTO eMy 33 3TO 3anAaTAT, a 4PYroe A1LOo
NPUHMMAET TPYA UK TOBApbl M CBOMM NPUHATUEM CTAaHOBUTCA 06A3aHHbIM 3aNN1aTUTb
pa3yMHYI0 LieHy 3a HuX (the offer of an act for a promise)®’. Bo BTopom cayuae aunuo
NPOCAT OKa3aTb KaKyr-To yCayry B 06MeH Ha BO3HarpaxkaeHue, AaHHas ycayra sneyver
onpegeneHHble obs3atenbctBa W consideration 6yaeT paccmaTpmBaTbCs  KakK
noApasymeBaemoe, IBHO BbipaxeHHoe obeuwaHue (the offer of a promise for an

act)®8,

M HaKoHeu, past consideration — npeglecTyloWee BCTPeYHOE YAOBNETBOPEHNE —
3TO NPOCTO YyBCTBO 6narogapHOCTM WMAM YecTu, nobyxkpatwllee K BO3BpaTy

MONYy4eHHOM BbIrOAbl, APYrMMM C/I0BaMK, OHO He asnsetca consideration®. Takske

82 Tam »e. P. 296
83 Emily M. Weizenbock February 2012 English Law of Contract: Consideration, P. 3
84 Catherine Elliott and Frances Quinn. Contract Law. 7" edition. P. 90.
85 Emily M. Weizenbock February 2012 English Law of Contract: Consideration, p. 3
8¢ William Anson. Principles of the English law of contract and of agency in its relation to contract. 8" edition. P. 93
8 Tam xe. P. 93
88 Tam xe. P. 94
8 Tam xe. P. 93
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past consideration onpenensloT Kak AeUCTBUE WAN BO3AEprKaHMe OT AeUCTBuSA,
COBEpLIEHHOE A0 3aK/JKYEeHUA [O0roBOopa U HE3aBUCMMO OT HEro, YTo He MOXKeT

CIY3KUTb OCHOBaHMeM aorosopa°.

Executed and past consideration ABnAOTCA AOCTaTOYHO MOXOKMMU MeXAy COboM,
NMO3TOMY Ba*XHO MOKAa3aTb pa3/iMumMe mexay 3sTMMu ABymaA Tunamu consideration. P.
O. XanduHa roBopuT 0 TOM, YTO €C/IN AEUCTBME WUAN BO3AEPKAHME OT AENCTBUA
nmeno mecto no TpeboBaHWMIO AO/MKHMKA WM ObINO TaKoro XxapakTepa, 4To
npeanosaaraso BO3Me34HOCTb, TO OHO NpeacTaBaAeT cobon NCNONHEHHOE BCTPEYHOEe
yAOBNETBOPEHME, B APYrMX CAy4anax — 3TO NpPoLL/Ioe BCTPeyHoe yaosneTsopeHune’?,
Ynnoam DHCOH yTBeEpXKAan, 4To B oOTamume oT executed consideration, past
consideration He aBnAeTcA BoOOOLLE BCTPEYHbIM YA0BNETBOPEHMEM, OHO HE MPUHOCUT
HMKAKOM NOJMb3bl AO0MKHWUKY WM HE HAHOCUT HUKAKOro yuwepba Kpeamtopy B
oTHoweHum ero obelanna®. Past consideration — 370 aeicTBME MK BO3AEPHKaHME
OT Hero, KOTOpbIM /MU0 BOCMO/Nb30Ba/ICA, HE HaBNAEKaA TEM CAaMbIM HUKAKOWM
tOpMAMYECKOM OTBETCTBEHHOCTU. ECin BnocneacTBmMm OH gaéTt obelwaHme nmuy, Ybum
AENCTBMEM UAN BO3AEP!KaHMEM OT AeNCTBMA OH BOCMO/b30Ba/iCcA, 3TO obellaHue
AAETCA TONIbKO HAa OCHOBAHMM NMPOLLJION BbIroAbl, OHO ABNAeTCA 6€3B03Me34HbIM U He

MOXeT 6bITb MPUHYXKAEHO K UCNONHEHUI0™,

Tenepb nepenaém HenocpeacTBEHHO K PAaCCMOTPEHUIO MPUHLMNE, MO KOTOPOMY
consideration He mMmoxeT ObiITb npeawecTBylOWMM. [aHHbIA nNpuHUMN  Hbin
oduumnanbHo yctaHosneH B 1842 roay B gene Roscorla v Thomas. ®abyna gena
cneaylouwas: OTBETYMK MpPoJan nowadb WCTUY; NOC/Ae TOro Kak caenka 6bina
3aBeplleHa, OTBETYMK noobellan, YTto iolaab 340poBa U cBOHOAHA OT NOPOKOB; Ha
CaMoM Jiesie 3To bbln1a NOpPoYHan solaab, U UCTeL, NoAan UCK; Cya NOCTaHOBW/I, YTO

o6eu1,aHV|e OTBETYMKA HE UMEeNTO0 NCKOBYHO CUAY, NOTOMY 4YTO OHO 6b1210 caenaHo nocne

9 p.0. XanduHa. [lorosop B aHIMNCKOM rpaxaHcKom npase p.163
91 Tam xe. P.163
92 William Anson Principles of the English law of contract and of agency in its relation to contract 8" edition, p. 95
9 Tam xe. P. 95
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caenku, nostomy consideration 6bino npownbim®. Mpeacrasnserca, 4To ecam 6bl
obellaHne 0 COCTOAHUKM nowaan bblno caenaHo A0 NPOAAXKWU, TO MCTel, cMor bBbl
npeaocTaBuTb consideration, Kynue nowaab, 1 Toraa 6bl €ro UCK UMeN I PUANYECKYHO
cCuny, a B JaHHOM c/ydae obellaHne BblNO AaHO TOIbKO Mocae npeanosiaraemoro
consideration, a 3Ha4YUT OHO He MOANEXUT UCNOoNHeHWO. UTaK, B 3TOM Aene cya
noctaHosuAn, 4to 1) dbakT npoaaxu cam no cebe He AaeT rapaHTUMK, YTo NowWwagb
3/10poBa M cBOHOAHA OT MOPOKA; 2) NPAMO BbiparkeHHoe obellaHme bbl1o gaHo nocne
TOro, Kak Mpojaka 3aKoH4YMnacb, U He BblI0 NoAKpenaeHo HoBbim consideration,
ncTel, He Mor NoKasaTb HUYero, Kpome past consideration n gonxkeH 6bin noTepneTb

Heyaauy>.

K KoHuy XVII Beka nepeg cyaamu Bctana npobnema nocneayrouwero obewaHua
BbINAATUTb AOAT, KOTOPbIA XOTA NepBOHA4YasibHO M Hbin 06a3biBalOWMM, CTan He
noanexalwmm UCMONHEHUIO A0 TOro, KaKk bblno caenaHo nocnepytouwee obelaHue;
No3BO/INTb WUCTLY A0O6UTbCA ycnexa NO Takomy obelwaHuio O3HavyaeT fABHOe
HapyleHne npaBuaa o past consideration, HO KakK NPU3HAHHOE WCKAOYEHME U3
obuiero npasBuna, orpaHUYEHHOro C/ly4aem A0/ra, KOTopble N0 KaKoOW-TO NPUYUHE
CTaNM HEeUCNONIHUMbIMM, pelleHusa cyaa 17 Beka ABnAoTca 060CHOBaHHbIMK®, B
nobom cnyyae, K XVII BeKy [A0MycKanuCb WUCKAOYEHUA B AByX caydasax: 1)
nocneaytouwee obewanme BbINAAaTUTb 40T, HE UMEHOLNIA NCKOBOM CUNbI BCAEACTBUE
NCTeYEHMA CPOKa AaBHOCTU, 2) nocneayouee obelwaHme BbiNAaTUTb AOT, KOTOPbIN
MOXKeT ObITb OCMOpPEH, KaK 3aK/Il0YEHHbIM B Mepuos HecoBeplleHHoeTUs. TaKxkKe
BO3MOHO A0MYCKANOCh elWé oAHO UCKNOYEHME - KOrda YCAyrn O6bin OKasaHbl No

npocbbe oTBeTYMKA, U OH BNOCAeACTBMM obewan nx onnatnts’.

9 Catherine Elliott and Frances Quinn. Contract Law. 7™ edition. P. 91
95 Michael Furmston. Cheshire, Fitfoot and Furmson's Law of Contract. Fourteenth edition. P. 83
9 Shatwell K. O. The doctrine of consideration in the modern law // Volume 1, No.3. P. 302
97 Tam xe. P. 302
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B nanbHelwem, yxe B XX Beke Lord Scarman B aene Pao On v Lau Yiu Long (1980)
chopmynmpoBan TPU YCNOBUA, KOTOPblE AO/XKHbI ObiTb BbIMNO/IHEHbI, 4YTOOLI

[eCTBOBANO UCKNOYeHne®:

1. [deiictBue, npeactaBasowee  consideration  gonHo  6bl10 ObITh
COBEPLUEHHbIM MO NPOoCcbbe A0MKHUKA.

2. CTOpOHbI AO0NXHbI OblIM MOHMMATb, YTO paboTa AO0/KHA ObITb OnnayveHa
Kaknm-nnbo obpasom, nnbo geHbramm, nnbo Kakomn-nmbo apyron BoIro40MN.

3. Onnata unm npepocTaBneHNE BbIrOAbl AOMKHbI OblAM MMETb OPUANYECKYIO

cuny, ecnm 6bl OHM Bbinn 0belaHbl 3apaHee.

1) past consideration noanexut nocnepytouwee obewaHwe, ecnuM BCTPeYHoe
yOOBNEeTBOPEHNEe 6blN0 gaHO No npocbbe [OMKHWMKA. ITO WUCKAOYeHMe 6blio
cbopmynuposaHo B 1615 roay B gene Lampleigh v Brathwait. ®abyna aena Takosa:
Brathwait nonpocun Lampleigh nonyynts emy nommnoBaHue oT KOposa Nocne Toro,
Kak OH coBepwun ybuncteso. Lampleigh yaanocb pobutbca nomunoBaHuAa, wm
Brathwait B 3HaK 61arogapHocT noobewan emy BbinAatuTb 100 GyHTOB CTEPAUHIOB,
KOTopble OH 3aTem He Bbinnatua. Lampleigh nogan B cyn, HO Obla BCTpeyeH
BO3paKeHMemM OTBEeTYMKa, 4YTo ero consideration 6bln0 B Npowwiom, Koraa 6bia10
caenaHo obelwaHune 3annatutb 100 GpyHTOB cTepAMHIOB. TemM He MeHee CyZ BbIHEeC
peweHne B Nonb3y uctua-Lampleigh Ha Tom ocHoBaHuuM, yto Lampleigh nonyunn
nomMuMaoBaHME MO npealwecTtsyower npocbbe Brathwait mu 3ta npocbba
nogpasymeBana, YTo BbINOJAHEHHasA ycayra byaeT onnayeHa, NosToMy MNoayyeHue

nomunoBaHua 6bin0 good consideration 3a obeuwaHune 3annatntb. Nocneayroulee

98 Catharine MacMillan, Richard Stone. Elements of the law of contract, P.36. Lord Scarman: «An act done before the
giving of a promise to make a payment Otto confer some other benefit Call sometimes be consideration for the
promise. The act must have been done at the promisor's request. the parties must have understood that the act was
to be remunerated further by a payment or the conferment of some other benefit, and payment, on the conferment
of a benefit must have been legally enforceable had it been promised in advance»
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obellaHune, yTouHaouee, yto 100 ¢yHTOB BYAYyT BbiNAayeHa, HbIIO0 CKa3aHO, KakK

npocToe NoATBepP:KAeHME nepBoHaYvanbHoro obeuaHmna®,

Cya, BblHEC pelleHue B MNoJb3y UCTLA HAa TOM OCHOBaHWW, YTO YyCAyrn uctua 6biau
nprobpeTeHbl Npealiectsyloueit npocbbon nctual®. Cya sgech cornacuaca c tem,
yTo npocTaa 6narogapHocTb He 6yaeT wmeTb consideration, Ho ecan 3Ta
6narogapHoCTb 6bina  BbI3BaHA WCKOM  MAM  NPOCbOOIM  CTOPOHbI, KOTOpas
npeAocTaBAseT UCK U3 HEUCMO/IHEHMA A0roBOpa, TO OHa byaeT 06A3biBaThb, TaK KakK
obellaHne, XOoTA W caeayeT 3a HUM, BCE e He WMEeT 3aKOHHOM CUAbl, HO
coeamHAETca ¢ NpeablAyLWwMM UCKOM U AOCTOMHCTBAMM CTOPOHbI, NPMOBpPEeTEHHbIMM

3TMM nckomioL,

Taknm obpasom, eciv cam AOJSIKHUK MPOCUT KpeguTopa o Yém-nmbo, To aTo byaeT
ABNATLCA NpeaLecTByloLWen Npocbboi, KoTopasa noApasymeBaeT, YTo ycayra byaet
BbiNsayeHa W consideration aBnseTca gencTButenbHbiM. Mocneayowas npocbba
AOJ/IKHWKA ONMaTUTb ycayry 6yaeT Nvwb MNOATBEPXKAATb €ro npeAwecTByOLLYIo
Npocbby U COOTBETCTBEHHO HE MOKET pPacCMaTpPMBaTbLCA KaK past consideration (moé
npeanoxeHue). OAHaAKoO, Kak oOTmedyaeT IJHCOH, ecan npocbba ¢aKTUYECKU He
ABNSAETCA NpeanoKeHnem obellaHma UAK eCIn OHa He NpeanonaraeT NocaeayoLero
obelaHns 1MUoM, NoAaBLMM Npocbby, To NpasBuao B Lampeigh v Braitwait He umeeT

HWKaKoro npumeHeHuna%?,

2) CTOPOHbI A0MKHbI 6bIM MOHMMATb, YTO paboTa A0/IPKHA ObITb OMNaYeHa Kaknum-
nmbo obpasom, nmbo peHbramu, nnbo Kakon-nmbo apyroi Bbirogoin. [aHHbIM

npuHUKnn 6bin cpopmynnpoBaH B 1892 B aene Re Casey’s Patents:

OTBEeTYNKM BRagenu HEKOTOPbIMU NATEHTHbIMU NMpPaBamMu, N NCTel, pa60Tan Ha HUX.

OHW Hanucanu emy, 4to, NPUHMMAA BO BHMMAHME €ro YCAyru ynpaBasioLllero B

99 Catherine Elliott, Frances Quinn. Contract Law, 7t edition. P.92
100 Michael Furmston. Cheshire, Fitfoot and Furmson's Law of Contract. Fourteenth edition. P.84
101 william Anson. Principles of the English law of contract and of agency in its relation to contract. 8" edition. P.96
102 Tam xe. P. 100
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OTHOLWIEHMW NAaTEHTOB, OHM COBMPaOTCA NPeaoCTaBUTb eMy TPEeTb A0AM B 0OMeH Ha
npoaenaHHyto paboTy. Mo3Ke OHU 3aABUIN, YTO NOCKO/IbKY X 0belaHue bbiNo AaHO
B OTHOLUEHMW YC/IYr, KOTOPble UCTEeL, yXe OKasan, 3To bbino past consideration, u
nostomy obeulaHue He 6bino 06A3bIBatOWMM. OAHAKO CyA NOCTAaHOBUA, YTO YCAYIM
MCTUAQ OYEeBMAHO npegnosaraloTca ObiITb OnNnaYeHHbIMM, U obellaHne npocTo

BblpaKkasio 3TO OXuaaHue B popme onpeaeneHHon cymmbl 03,

Taknm 06pasom, ecin KpeauTop OKasan Kakyl-nuMbo ycnyry, oniaTa 3a KOTOPYHo
OXuganacb M morna ObiTb OCyLLECTB/IEHA Ha OCHOBAaHWUM MOAPA3yMEBAEMOro
obelaHns, To SICHO BbipaXKeHHoe obellaHne AO0NMKHMKA ONNaTUTb 3TU YCAYrU
noaneskmT wucnonHeHno®* obelwaHne oaHOM TPeTUM aKuUWMA MPOCTO NPUAANO0
KOHKpeTHylo dopmMy 3TOMy noapasymesaemomy obeuwaHuiol®, oHo ycTaHOBMNO
pasMep pPasyMHOro BO3Harpa*kAeHWsi, KOTOpPOe [AOJ/IKHUK YyxKe 6bl1  06A3aH

BbINAaTUTL1%®,

3) Ewé oaHUM MCKAoYeHMEM U3 npasBuna o past consideration sBnAaetca ueHHan
bymara, noaTeseprkpatowas 6esycnoBHoe pgeHekHoe o06s3aTenbCTBa  A0/KHMKA
ynnatutb cymmy Bnagensuy (the bill of exchange)!?’ - korga oTBeTuMK npeabvasnaeT
MCK MO OTYYXOAEeMOMY MWHCTPYMEHTY (Hanpumep, Ha Bekcens) — BbICTynaet
NOA/IMHHBIM UCKAOYEHMEM M3 3anpeTa Ha past consideration. CornacHo 27 cTaTbe
3aKkoHa o nepeBoaHbIx Bekcensx 1882 roaa (Bills of Exchange Act) ueHHOe BcTpeyHoe
YOOBNETBOPEHME HA BEKCe/ib MOXKeT ObiTb 0bpa3oBaHO a) nobbim consideration
AOCTAaTOYHbIM AN8 NoAAepHKaHMA NPOCTOro A0rosopa; 6) NnpeawecTBYOWMM 40NTOM

nnn obasatenbcteomi®, Takoe ponr mnam o06a3aTenbcTBO CYMTAETCA LEHHble

103 Catherine Elliott and Frances Quinn. Contract Law. 7t edition. P. 92
104 p 5 Atiyah. Consideration in Contracts: a fundamental restatement. P.35
105 CLx Law School Ltd Chapter 2
106 p_ 5 Atiyah. Consideration in Contracts: a fundamental restatement. P.35
107 Catherine Elliott and Frances Quinn. Contract Law, 7t edition. P. 93
108 Michael Furmston. Cheshire, Fitfoot and Furmson's Law of Contract. Fourteenth edition. P. 85
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BCTPEe4YHbIM yA4OBNAETBOPEHNEM HE3ABUCUMO OT TOlo, NnoANEXUT ZIM BEKCE/Ib OnjaaTte

no TpeboBaHUIO UK B byayLiem.

§2.2. BcTpeuHoe yaA0BAEeTBOPEHUE A0/KHO 6bITb 4OCTAaTOYHbIM, HO HE
o6sa3aTenbHO paBHbIM.

TpeboBaHne o TOM, 4YTO consideration AonXHO 6biTb AocTaToyHbiMm sufficient
O3HayaeT, YTo TO, YTO BbIABMIaeTcA AONXKHO ObiTb YEM-TO, YTO CcyAbl NPU3HAKOT
lopuanYecKM cnocobHbIM NpeacTaBnATb coboi BCTpeyHoe yaosneTsopeHunel®.
TpeboBaHune o TOM, YTo consideration He foMKHO BbITb adequate yKasbIiBaeT Ha To,
YTO CyAbl KaK NPaBU/IO He 3aMHTEPECOBaHbl B TOM, €CTb /I COOTBETCTBUE B LLEHHOCTH

value mexay Tem, 4To npegnaraerca Kaxaon ctopoHomn o,

MoaTteepAeHMEM TOro, YTO CyAbl He UcCcneayroT Bonpocbl adequacy moryT 6biTb
cnepyowme cyaebHole 3aasneHna. B 1587 roay B gene Strurlyn v Albany 6bino
CKa3aHO, YTO, KOrga Yto-TO AO0/IKHO ObiTb CAENaHO UCTLOM, NYCTb OHO Aake byaer
He3HauMTe/NbHbIM, 3TO AocTaToyHoe consideration, ytobbl ob6ocHosaTb Mck!ll, B
peweHnn no peny Bainbridge v Firmstone 1838 cyaba [eHMaH cKas3an: «...cCamwu
CTOPOHblI B MOMEHT 3aK/H04EHMA A0T0BOPA A0MKHbI PELWNTb BONPOC O COOTBETCTBUM
BCTPEYHOro yA0BNeTBOpeHMA M 0bA3aTenbCTBa, a He cya, Torga, Koraa Aorosop

NO/IKEH BbITb UCNoaHeH» 112,

BaxHbIM gna paccmoTpeHus sasasetca geno Thomas v Thomas 1842, B KoTopom
OTparkaeTcs 3TOT NPUHUMN. B 3TOM aene MCTUOM ABAANACb BAOBA, MY KOTOPOWM
BblPa3n/ XKenaHue, YTo eC/IM OH YMPET pPaHbLLe ero *KeHbl, To el byaeT paspelleHo
XWUTb B €ro gome eé OCTaBLUYKCA KU3Hb, MOcne 4yero OH byaeT nepepaH ero
CbIHOBbAM. Korga my»4mHa ymep, OTBETUYMK, KOTOPbIM Obln ero AyWenpuKasunkom,

COr/1Iacu/ICA, YTO BAOBa MOXKET NPOAO/IKUTb 3aHUMATb AOM B 0bMeH Ha obellaHue,

103 catharine MacMillan, Richard Stone. Elements of the law of contract. P.32
119Tam xe. P. 32
111 Michael Furmston. Cheshire, Fitfoot and Furmson's Law of Contract. Fourteenth edition. P. 90. («when a thing is to
be done by the plaintiff, be it never so small, this is sufficient consideration to ground an action»).
112 p 0. XandumHa. [Jorosop B aHIMIACKOM rpaxkgaHckom npase. C. 152
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YTO OHa b6yaeT Nnatntb 1 PyHT N coaepKaTb AOM B XOPOLUEM COCTOAHMKU. HecmoTps
Ha 3TO, HEMHOIO BPEMEHMW CNyCTA, OTBETYMK MONbITANCA BbICENUTb BAOBY, NO3TOMY
OHa noJaBajia UCK Ha HapyweHue gorosopa. OTBETUYMK 3asBMJ, YTO Npeaplayliee
obeuwlaHne He 6bI10  o0b6s3bIBalOWMM  K3-3a  HepocTtaToyHocTM  (lack  of)
consideration'3. Cyg npusHan, 4to XenaHue my)a obecneunTb >KeHy He MoXKeT
paccMaTpuBaTbCA Kak BCTPEYHOE yA0BAeTBOPEHUE, 0AHAKO consideration 6bin10 BCE-
Tau NPU3HAHO HaA/eXKaLLMM MO TOM NPUYMHE, YTO KEeHa NNaTUAa apeHaHYo NaaTy 3a
Nonb3oBaHWE AOMOM, XOTS U COBEPLUEHHO HWUYTOXKHYIO, apeHaHaa nnata M bbina

NPM3HaHa HageXallym BCTPEUYHbIM yaoBieTsopeHnem,

Takum o6pasom, obellaHMe 3anNaTUTb HECYW,ECTBEHHY CcymMy JeHer 6bino
npusHaHo pgocTtatouHbiM (sufficient) consideration gna nepegaum NOXKW3HEHHOrO
npasa Ha BnageHune cobcTBeHHOCTbIO M, MOTOMY UTO Cybl HE 3aHMMAIOTCA BONPOCOM
(adequacy), 6onee BaxkHbIM ABAsAETCA caM GaKT BbiNAaTbl onpeaeNeHHON CyMMbI. A
BOT BblCKa3aHHOeE Xe/saHWe 3aBeLlaTens, BO3HMKAoLWEee M3 MOPabHbIX U CEMENHbIX
06A3aTeNbCTB, He  MOMEeT  pPacCMaTpMBaTbCA  OCHOBAHMEM  BCTPEYHOro

yaosneTtsopeHnatl®, oHo He aBnaetca sufficient consideration.

OOHAKO  HeKoTopble  aHIMWACKME  OPUCTbI  OTMEeYaloT  HecnpaBegMBOCTb
YOOBNETBOPEHUA O  HEIKBMBAJIEHTHOCTM  06A3aTeNnbCTBA U BCTPEYHOTO
yaoBnetTBopeHus. Kak Ha paspelleHne BOnpoca OHM YKa3bIBatOT Ha TO, YTO NPU ABHOM
M rpybom HecooTBeTCTBMM 06si3aTenbcTBa M BCTPEYHOro YA0BAETBOPEHMUSA,
noTepnesLlan CTOPOHA MOXeT A06UTbCS NPU3HAHUA A0roBOpa HeAeUCTBUTE/IbHbIM
KaK 3aK/IYEHHOro noj BAMAHMEM oOMaHa, OAHAKO ocnapuBaHWe AOroBopa Mo
MoTMBaM obMmaHa conpaxeHo ¢ 60nbWMMK 3aTPYyAHEHMAMK U TPebyeT paspelleHuns

CTONIbKUX MPUBXOAALLMX BOMPOCOB, 3TO OKa3blBaeTca ManoddpdpektusHbiml’,

113 Catherine Elliott and Frances Quinn. Contract Law. 7% edition. P. 93
114 p 0. XandurHa. [Jorosop B aHIMICKOM rpaxaaHcKom npase p. 152
115 John Wilson Twyford. The Doctrine of Consideration (The role of consideration in contract modifications). p. 64
116Tam xe. 64
117 p.0. XanduHa. JJorosop B aHIMMCKOM rpaxaaHckom npase. C. 154
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MTak, cyabl He uccaeayloT BOMPOC 3KBMBANEHTHOCTM WAWM paBeHcTBa (adequacy)
consideration, oHM He ByayT N3MepPATb CPAaBHUTENbHYIO LLIEHHOCTb 06eLaHns 1 UcTua
M He byayT pactopratb CcoOrfalleHuMe TONbKO MNOTOMY, 4YTO OHO KaKeTca
HecnpaseAMBbIM; O4HAKO B HEKOTOPbIX C/y4YanXx, CyAbl COXpaHAAM 3a coboi npaso

BMellaTeIbcTBa, NO3TOMY M nossuaock noHatue sufficient considerationt!®,

118 Michael Furmston. Cheshire, Fitfoot. Furmson's Law of Contract, p. 90
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§2.3. BcTpeuHoe yaoBAEeTBOPEHUE O,0/1}KHO UMETb IKOHOMMUYECKYIO LLEHHOCTb

ObelwaHne, AONKHO BbITb 06ecnevyeHo NPeaNOKEHMEM YEro-TO B3aMEH, YTO MOXKET
BbIPa3nUTbCA B NOHATUM LeHHOCTU!®, n 370 Ao/MKHA BbITb MMEHHO 3KOHOMMYECKasn
WA MaTepuanbHan LEeHHOCTb, XoTA Obl He3HauuTenbHble; consideration He moxeT
COCTOATb UCK/IIOYNTENIBHO M3 3MOLLMOHAbHbIX, OCHOBAHHbIX Ha YyBCTBAX LLEHHOCTAX,
HanpUMep, Ha YbUX-TO KenaHuAx Man obellaHnax He HagoeaaTtb »anobamn!?®, B
paccMmoTpeHHOM Bbilwe aene Thomas v Thomas XenaHne my)Ka He CTano 4YacTblo
consideration, noTomy 4To OHO He nNpeaocTaBAANO CO60 SKOHOMUYECKOM LLEHHOCTHU
(HO 3TO He M3MEHWNO XOoA4 Aena, TaK Kak obellaHue XKeHbl CMOra0 ObiTb Y4acTbio
consideration)!?!. B sene White v Bluett (1853) oTeu, o6eLan He 3aCTaBAATb €ro CbiHa
BO3BpallaTb B3sTble B3aMMbl AEHbrM, €CAN CbiH obewaeTr He Hagoeaatb emy
¥anobamu. Cyn noctaHoOBWA, YTO obewaHMe CbiHa He SABAAETCA A0CTaTOYHbIM
(sufficient) consideration ans Toro, 4tobbl caenaTb obewaHne oTua 0653bIBAOWMUM,

MOCKO/IbKY OHO HE MMeeT 3KOHOMUYECKOM LleHHOCTU %2,

Takmm o6pa3om, consideration He Oypet sufficient, ecnrm oHo He wumeet
3KOHOMMYECKOM UeHHOoCTU. ITo obbsicHaeTca B aene White v Bluett 1853, rpe
obellaHne cbiHa MepecTaTb *KanoBaTbCA OTLY Ha pacnpefeneHuve OTLOBCKOM

cobcTBEHHOCTH 6b110 NPU3HAHO HecnocobHbIM cocTaBuTb considerationt?,

113 Michael Furmston. Cheshire, Fitfoot. Furmson's Law of Contract. P. 90
120 Emily M. Weizenbock February 2012 English Law of Contract: Consideration. P. 12
121 Catherine Elliott, Frances Quinn. Contract Law, 7™ edition. P. 94
122Tam ke. P. 94
123 Catharine MacMillan, Richard Stone. Elements of the law of contract. P. 32
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§2.4. BcTpeuHoe yA0B/ETBOPEHUE ABNAETCA AEACTBUTENIbHBIM, €C/TU
obecneuunBaerca obewaHnem He NpPeAbLABAATD UCK.

JIMuo, B OTHOLLUEHUM KOTOPOro NOAAETCA UCK, MOXKET NPM3HaTb UCK, HO NMONPOCUTb
ncTUa AaTb eMy bosiblie BpeMeHM 3ani1aTnTb. Takoe cornalleHme 4acTo OnumcbiBaeTca
Kak Bo3aeprKaHue oT gelicteus (forbearance). Kpome Toro, Takoe NMLO TaKKe MOXKeT
OCMOPUTb UCK (MM NPUHAB UCK, OCNOPUTL CYMMY), HO NPEeaNoXUTb YPeryinposaTb
CNOp Ha CYMMy MeHblylo 3asaBfeHHOW. Takoi cornaweHwe 6yaeT ABAATbCA

Komnpomunccom (compromise)i?4,

KaK BCTpeuyHoe yA0BNETBOPEHNE MOMKET PACCMATPMBATLCA HE TO/IbKO AENCTBUE, HO U
BO3ZEepyKaHMe OT AEeNCTBMA, a TAK}Ke OTKA3 OT NPUHaA/IEeXKaLLEero ALy cybbekTMBHOro
npasa. Hanpumep, oTKas AnLa OT ero npasa obpalueHus B cya'l®. Kpome aeincremnin
nnn 6e3aencTBmii, BCTPEUYHbIM YA0BNETBOPEHUEM MOMKET CAYXKUTb 00683aTeNbCTBO
COBEPLMTb TO UAN MHOE AEWCTBME MM BO3AEPKATLCA OT ero coBeplieHuA. Takoe
0653aTeNbCTBO  HA3bIBAETCA  BCTPEYHbIM  YAOBNETBOPEHMEM, MOANENKALLUM
ncnosHeHuto (executory consideration), B OT/MuMEe OT MUCMNOJIHEHHOIO BCTPEYHOTO

yaosneTsopeHua (executed consideration)??®.

MN3HayanbHO obellaHne He NpeabaBaATb UCK 6e3 NPaBOBOro OCHOBAHMA HE MOTO
ctaTb good consideration. OaHako B XIX BeKe 3TO Obl/IO OTMEHEHO, KOMMPOMMUCC
COMHUTENbHOro npasa TpebosaHus (doubtful claim) 6bin NnoaaepKaH cygamu. 3T1o
6bin0 caenaHo ana yaobcrea. Bowen LJ roBopuan o TOM, YTO peanbHOCTb UCKa, OT
KOTOPOro OTKa3bIBalOTCA, A0/KHA U3MEPATLCA HE COCTOAHMEM 3aKOHa, Kak 3TO B
KOHEeYHOM cyeTe 0O6HapYy)KMBAETCA, @ COCTOAHMEM 3HAHMA INLA, KOTOPOE B AaHHbIN

MOMEHT AO0NXKHO CyAUTb M MPUHMMATb pelleHne. B npoTMBHOM c/iydae Npuwaoch obl

124 Michael Furmston. Cheshire, Fitfoot. Furmson's Law of Contract, P. 91
125 p.0. XandumHa. [Jorosop B aHIIMIICKOM rpaxkgaHckom npase. C. 149
126 Tam xe. C. 150
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CcyaunTb BCe Oeno, 4yTOObI Y3HATb, UMEET /1IN 3TOT Ye/I0BEK MPaBO CKOMMPOMETNPOBATDb

erol?’,

[aHHbIA npuHumMn 6bin cdopmuposaH B aene Alliance Bank LTD v Broom (1864).
Broom-oTBeTumMk 3apgoskan 6aHky 22.000 ¢yHTOB, M OT Hero noTtpeboBanu
npepoctaBuTe obecneyeHne. Broom noobewan 3to cpgenatb, HO He caenan, B
pe3ynbtate 6aHK NoAan Ha Hero B cya,. Broom yTBep»kaan, uyto He 6bino consideration
Ha ero obewaHne npenocTaBUTb obecneyeHMe, HO CyA MOCTAHOBWA, 4TO
consideration 6bl10 npepocTaBneHO nogpasymeBaemMbiM obelaHnem 6aHKa He
noAaBaTb UCK HEKOTOpPOE BpemsA, AaB Broom Bpemsa npepoctaButb obecneveHune. B
TEX CNy4Yasax, Korga B KauyectBe consideration npepnaraetcA Bo3aepkaTbCa OT
NPUBUAEHMA UCKA B UCMONHEHME, OO/KHO ObiTb KaKoe-TO HamepeHue BO36yaUTb
cyaebHoe pasbupatenbctsol?®, OTeeTumK He Npocun 6aHK He NoAaBaTh UCK, O4HAKO
BO34epKaHne baHKa coctaBmna consideration. 3To peweHne 6biN0 06BACHEHO TEM,
yto, obelwana npenocTaBUTb obecnevyeHne, AOMKHUK KOCBEHHO MNpocmn OaHK He

noaasatb B cyal?.

Taknm o6pa30N\, ec/im y ogHoro nnua ectb 060CHOBAHHbIM MUCK MO OTHOLWIEHUIO K
Apyromy B gorosope, HO OH o6e|.|.|,aeT BO34€epXKaTbCA OT nNpmBegeHmMA 3Toro UCKa B
MCNOJIHEHUE, TO 3TO CO34aCT AGVICTBMTEI’IbHOE consideration, ecnin npenocraBnAaeTca

B 06MmeH Ha obellaHme Apyron CTOPOHbI Pa3pPeLnTb CMOPHbIA BONpPOC.

127 Michael Furmston. Cheshire, Fitfoot. Furmson's Law of Contract, P. 91: «the reality of the claim which is given up
must be measured, not by the state of the law as it is ultimately discovered to be, but the state of the knowledge of
the person who at the time has to judge and make the concession. Otherwise you would have to try the whole cause
to know if the man had a right to compromise».
128 Catherine Elliott, Frances Quinn. Contract Law, 7" edition. P. 95
129 Tam »e. P. 95
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§2.5. BctpeuHoe yaoBaeTBOpPEHUE A01KHO UCXOAUTD OT KpeauTtopa no
06q3aTenbCTBY, 32 KOTOPOE OHO NpepgocTaBanerca. (consideration must move from

the promisee).

Consideration 40/1>KHO BbITb NPeAOCTaBAEHO KPeaUTOPOM, YTOBbl OH MOT MPUBECTU
obellaHne B UCNONHEHME; NO3TOMY CTOPOHA, He nNpeaocTaBMBlUas consideration He
MOXeT NPUBECTU B UCNONAHeHWe obellaHne Apyron ctopoHbl3®, [ns Toro ytobbl
obecneunTb ncnonHeHune obeuwarua, Kpegutopi3! nonxeH noobewarts caenatb Man

[laTb YTO-TO LeHHOEe A0/IKHUKY B 06MeH Ha 3To obewlaHne 32,

Ecnn consideration npepoctasnaeTca gpyrum AvMUOM, @ HE KPeguTopom, TO TaKoe
NINUO HEe CMOXKET NPUBECTM B UCMOJNHEHME COrnalleHme, NOToMy 4To consideration
ncxoamno He ot Hero!33, JaHHbll npuHuMn chopmynmposaH B aene Tweddle v
Atkinson (1861), rae oTubl 6yAywWmnX Cynpyros COrnacuanchb BbiniaTUTb CYMMY AeHer
HOBOMY MY}y MOCAe 3aKAto4YeHUA 6paka U AOroBOpPUANCE Mexay cobol, UTO MyXK
byaeT MmeTb NPaBO NOAATb B CyA, ECAN OAMH U3 poguTenen He 3annatnt. OTew, XKeHbl
ymep, He ycneBs 3annaTuTb, @ ero ucnonHutenu (executors) otkasanuncb naatnTb. My
noAan B cy4, Ha UCNOAHUTENEN. bblno peLlweHo, YTo ero AeNCTBMA AOIKHbI NOTEpPNeTb
Heyga4yy, OH He MOMKeT NoAaBaTb UCK B CyZ4, MOCKOJIbKY He npeacTaBua HUKAKOro

consideration no gorosopy*3*.

Wightman J. ytBep»aan, 4To HU OAMH MNOCTOPOHHWUI K consideration He morkeT

BOCNO/1b30BATbCA AO0roBopom B CBOUX UHTEPECAX, XOTA OH U 3aK/IlO4YEH B ero

130 Emily M. Weizenbock February 2012 English Law of Contract: Consideration. P. 10
131 NMpeacrasnaeTca, 4To KpeaUTOPOM (promise - «a person to whom a promise has been made» (Aunuo, kotTopomy
6b110 AaHO obellaHMe) ABNAETCA INLO B A4OrOBOPE, KOTOPOE CaMo NPeLOCTaBMIO BCTPEYHOE YA0BAETBOPEHUE U
KoTopoe xo4eT obecneymTb UCNONHEHME A0roBopa. Mo3ToMy KpeaAnTOPOM MOXKET BbiTb Ntoban CTOPOHa B LOroBope.
370 CBA3AHO C TEM, YTO CTOPOHA A0rOBOPa M CTOPOHA, MPeAOCTaBAAoWan consideration ABNAOTCA Pa3MYHbIMK
acnekTamu o4HOro U TOTO e Bonpoca, 06 aTom byaeT HanucaHo ganblie. Kpome Toro, obelaHna NpeaocTaBAT
0be CTOPOHbI, TaK KaK AOKTpMHA consideration npeanonaraet obmeH obelaHMAMM, MOSTOMY pacCMaTPMBan AaHHbIN
NPUHLMN, CYMTaeM promisee NPOCTO KaK CTOPOHa 40rosopa, Aatowan obellaHne 1 Tem caMbim obecneynsluan
BCTPEYHOEe YA0BNEeTBOPEHME.
132 Charlotte Mary Boardman. Considering Consideration: a critical and comparative analysis of the doctrine of
consideration in the anglo-canadian common law. P. 64
133Tam e. P. 64
134 ClLx Law School Ltd Chapter 2
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nonb3y. BbiparkeHne «NOCTOPOHHWUI A4 BCTPEYHOro yA0BAeTBOPeHMA» («stranger
to the consideration») saBnaeTca ABYCMbICIEHHbIM, MOCKO/IbKY 3TO MOXET ObiTb U
CCbIIKOM Ha NNLO, KOTOpoe He npeaocTaBuio consideration u nMuo, KoTopoe He
66110 cTopoHOM caenku; cnosa «although made for his benefit» npegnonarator
nocneaHee!3®. Crompton J. caenan BbIBOA, O TOM, YTO BCTPEYHOE Yy/A0B/ETBOPEHMUE
[ONXHO UCXoauTb OT KpeauTtopa (must move from the promisee)!3’: BcTpeuHoe
YyO0BNETBOPEHNE AOJ/IHKHO UCXOAUTb OT CTOPOHbI, MMEIOLLLEN NPaBo NOAABaTb UCK NO
porosopy («consideration must move from the party entitled to sue upon the
contract»)38, Takxe Crompton J. roBopun o Tom, 4to 6bl710 6bl HECNpaBeaNBO
[laBaTb CTOPOHE NPaBo NoAaTb UCK Ha obellaHMe, eCIM OHa Cama He NOANEKUT OTBETY
no ucky (not liable to be sued) 3a cBou geictena®®®. BoiparkeHne «move from the
promisee» noapa3ymeBaeT KaKoe-TO [AeNCTBME WAN yTBEepXAEeHWEe, KoTopoe
MPMBOAUT K MOATBEPXKAEHUIO M3IMEHEHHOro MOMOXeHUa Kpeautopal??, Takum
o6pasom, NpeacTaBAseTCA, YTO /IMLO MOXKET NPMBECTU B MUCMNONHEHWe obelaHue
TONbKO B TOM C/ly4ae, €C/M OHO Ccamo npeaocTaBuao consideration, T.e.

npeAoCTaBU/IO BbIrogy Uan notepneno yuiepb, a He KTo-To Apyroi 3To caenan.

[aHHbI NPUHLMN Ha CaMOM Ziene ABNAETCA C/IeACTBMEM MPaBU/Ia O TOM, YTO TONIbKO
CTOPOHbI A0roBopa MOryT NpeabABAATb UCKM No gorosBopy (npaswuno privity of
contract), NOCKONbKY eC/v NLO He NpeaocTaBaseT consideration, OHO He NpPUHMMaET

yyacTtua B gorosopel#,

135 peter Gibson. Privity of Contract: Contracts for the Benefit of Third Parties. The Law Commission Consultation
Paper No. 121, p.16: «no stranger to the consideration can take advantage of a contract, although made for his
benefit»
136 John Wilson Twyford. The Doctrine of Consideration (The role of consideration in contract modifications). P. 56
137 peter Gibson. Privity of Contract: Contracts for the Benefit of Third Parties. The Law Commission Consultation
Paper No. 121, p.16
138 John Wilson Twyford. The Doctrine of Consideration (The role of consideration in contract modifications). P. 56:
«The modern cases ... shew that the consideration must move from the party entitled to sue upon the contract. It
would be a monstrous proposition to say that a person was a party to the contract for the purpose of suing upon it for
his own advantage, and not a party to it for the purpose of being sued. ... the present action is not maintainable».
139 G.D.Pearson. Privity of contract: Proposed reform in New Zealand P.317
140 John Wilson Twyford. The Doctrine of Consideration (The role of consideration in contract modifications) P.119
141 ClLx Law School Ltd Chapter 2
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YacTHble poroBopHble oTHoweHusa (Privity of contract) ocHoBbiBaloTCA Ha ABYX
npuHumnnax: 1) consideration AoOMKHO  UCXoAUTb OT  KpeauTtopa (370
dyHAaMeHTanbHOe nNpaBuno) 2) B3aMmHocTb (mutuality) — TonbKo cTopoHa AoroBopa
MOXeT NoAasaTb UCK UK BbITb NpecneaoBaHHbIM B cyaebHom nopaake!*. Y auua,
He ABNAIOLWENCA CTOPOHOM A0roBopa He MOXeT bbiTb 0653aTenbCcTBa, Haflaraemoro
Ha Hero [OOroBOPOM, TaKXKe He3HaKOMel, He MOMKeT nogatb B Cyd C LUEeNnbko
NPUHYANTENbHOTO B3bICKAHUA KaKoM-TMO0 BbIrodbl, SKOObI NpeaocTaBAEHHON eMy

forosopom!43,

Bo3HMKaeT cnopHbIM BONPOC, ABAAKOTCA I NPAaBUAO O TOM, YTO consideration AoaxHO
NCXOOUTb OT KpeamTopa U NPUHLUMN YaCTHOrO XapaKTepa A0roBOPHbLIX OTHOLLIEHWUM
(doctrine of privity of contract) cywecTtBeHHO pa3HbIMU, UK }Ke 3TO PA3HOBUAHOCTU
oaHoro u Toro el Paccmotpum ase pasHble cuTyauuun: 1) mcrew, moskeT BbiTb
CTOPOHOW B cornaweHun 6e3 npegoctasneHuna consideration. Hanpumep, A, B n C
MOTryT BCe OblTb CTOPOHaMWM MOAMNWCAHHOrO cornawenusa, rge C obewaer A n B
3annatnTb A 100 ¢yHTOB CTEPANHIOB, ecnn B BbINOAHUT paboTy, Tpebyemana cTOpoHOM
C. 2) C apyroit CTOPOHbI, MU0, KOTOPOE X04YeT obecneynTb UCNonHeHne obellaHus
MOXeT Boobuie He ABAATbCA CTOPOHOWM cornaweHuAa. Hanpumep, B u C moryt
3aKNOYNTb cornaweHnune, rae B obelwaeT Hanucatb KHUry ctopoHe C n C obewaer
BbINAaTMTb 100 PyHTOB CTEPAMHIOB CTOPOHE A. UcTopuyeckn, A He morna noaaThb UCK
Ha C Bo obeunx cnyyaax. Ho B nepsBon cuTyauum, notomy 4to consideration ncxoamno
He OT CTOPOHbI A, @ BO BTOPO, MOTOMY YTO CTOPOHA A He Bblna CTOPOHOM B A0roBoOpeE.
Ha npoTtaxkeHun 19 BeKka aTm cuTyauum pasnmdanmcb, ga n 8 1915 roay Viscount
Haldane (B maene Dunlop v Selfridge) 3aaBun, 4yto 3T ABa NpUHUMNAG SABAAKOTCS
dbyHAAMEHTaIbHbIMK B MpaBe AHMINK: NePBbIA MPUHLKUMN, YTO TONbKO TO /UL,

KOTOpOe ABNAETCA CTOPOHOW B IOFOBOPE MOXET NoAaTb UCK U BTOPOM, YTO TONIbKO TO

142 G.D.Pearson. Privity of contract: Proposed reform in New Zealand P.317
143 Tam xe. P.321
144 Michael Furmston. Cheshire, Fitfoot. Furmson's Law of Contract. P. 86
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ANUO, KOTopoe npepoctaBuio consideration moskeT obecneumsaTb MUCMOSHEHUE
[lOroBopa, He CKpenaeHHoro nevatbiol®. OgHako gaHHaA Touka 3peHusa B 20 Beke
CTaBUTCA HEKOTOPbIMM Mo, cOMHeHne 8, YTeepxaaeTca, uto HeT yHAAMEHTaNbHOro
PasNnMuMAa MeXay ABYMA nNpuHumMnamu, yteepxaeHHbix Lord Haldane — mexay
NpaBMaOM O TOM, 4TO consideration JOKHO UCXOAUTL OT KPeAUTOPa U NPaBUIOM
YaCTHOro XapaKTepa [JO0roBOPHbIX OTHOWEHWI, 3TO Pas3/INyHble acneKTbl OAHOTO M

TOoro e Bonpoca'¥.

CBA3aHO 3TO C Tem, 4YTO €eCAn NULO He npeaocTaBaset
consideration, To OHO He y4yacTByeT B 0bMeHe 0belaHnAMN, U B TaKOM C/ly4yae He

yyacTeyeT 1 B pOPMMPOBAHMM CAMOro KOHTpaKTa 4,

TpyAHOCTN, KOTOpble BO3HWKAKOT, KOraa TpeTbA CTOpPOHa MOXKeT obecneyunTb
NCNONHEHME A0roBOPa: MeXKAY AO0/KHUKOM U KPpeaAUTOPOM MOXKET ObiTb KaKoM-To
HepeLeHHbI BONPOC, N AOMKHUKY KaK MUHUMYM HeyaobHO HauMHaTb OTAENbHbIN
WUCK NPOTMB KpeauTopa nocne npeabAB/ieHUA eMy UCK TPeTbel CTOPOHOM. (3Ty
CNIOXHOCTb MOHO M36exaTb, ecnin Aob6aBUTb KpeauTopa B KayecTBe CTOPOHbI B
nepsom pa3bupatenbcTee). [lpyran e TPYAHOCTb — OTHOLIEHUA MEXKAY KPeanTopom
N TpeTbelh cTopoHOW. MOCKONbKY Kpeautop obecneumn consideration, a TpeTbA
CTOPOHa ABAAETCA 04apAeMOl, MOryT BO3HWKHYTb OOCTOATENbCTBA, NPU KOTOPbIX
6bl10 6bl HecnpaBea/MBO /AMWATL KpeguTopa ero npas no gorosopy. [lpaso
Kpeautopa Ha M3MeHeHMe A0roBopa C COrnacus AOJ/IKHWKa aBaseTca Hambonee
BEPOATHbIM UCTOYHUKOM HaNPAXKEHHOCTU MEXKAY KPeAUTOPOM U TPETbe CTOPOHON.
[pyras TpyAHOCTb MOXET BO3HWUKHYTb, €C/NM KpeauTop KenaeT nofaTb UCK U

B3bICKaTb BbIro4y, npeaHasHaYeHHY AN1A TpeTbell CTOPOHbI, N COXPaHUTb eé Ans

cebal®?,

145 Tam e. P. 86
146 Tam ske. P. 86: 3TOT BONPOC N0, COMHEHMeE CTaBUTCA B KHUrax Smith and Thomas «A Casebook on contract» (11t
edition) pp. 279-283 1 Salmond and Williams «The Law of Contract» pp.99-100.
147 p.S Atiyah. Consideration in Contract: a fundamental restatement 1971 P.40
148 Michael Furmston. Cheshire, Fitfoot. Furmson's Law of Contract, p. 86. (He takes no part in a bargain: if he takes no
part in a bargain, he takes no part in a contract)
149 G.D.Pearson. Privity of contract: Proposed reform in New Zealand P.322
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Takum obpasom, obecneymTb MCMOJIHEHUE COrNAleHUs MOTYT TOJIbKO CTOPOHbI
[l0OroBOpa, KOTOPble HENOCPEACTBEHHO Y4acTBOBaAN B GOPMMUPOBAHUN COTNALLEHUA —
[aBann obellaHne 1 NpeaoCTaBAANN BCTPEYHOE yaoBeTBOpeHMe. TpeTbe MU0, He
npepgocTaBusllee consideration, He moxeT obecneuntb obellaHme, AaXKe ecin OHO
6bl10 AAaHO B OTHOLWIEHUM €€ CaMOM, N CBSAI3aHO 3TO B OCHOBHOM C onpeaeneHHbIMK
TPYAHOCTAMM B OTHOLIEHUAX MEXKAY KPeaAUTOPOM U TPEeTbel CTOPOHOM, KOoTopbie

6111 ONUCaHbI BbILLE.
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3aKknueHue.
JOKTpMHA BCTPEYHOro YAOBNETBOPEHUA ABNAETCA OCHOBAaHMEM AOroOBOPHOrO

06A3aTenbCcTBa, 3T0 PyHAAMEHTA/IbHOE YCNOBME AENCTBUTE/NIbHOCTM [0roBOpa B
aHTMMNCKOM npaBe, KoTopoe ¢opMMpPOBaNOCb B CBA3NM C OCOBEHHOCTAMM
NCTOPMYECKOTO Pa3BUTUA aHI/IMMCKOro npaBa. ba3oBbiM NpaBMAIOM 3TON AOKTPUHbI
ABNAETCA TO, YTO obelaHme He ByaeT nognexatb UCNONHEHMIO, A0 TEX NOP, NOKA OHO

He bygeT obecneyeHo consideration.

Consideration mMmeeT Ba)KHOe 3HayeHMe, OHO CTaN0 CBA3YHOLWMM 3BEHOM Mpu
nepexoge oT GOpPMyNsipHOro npouecca (Hanpumep, WMCK U3 [0Ara), KOTOPbIN
COMPOBOXAANCA MNPOLLECCya/ibHbIMU M3bAHAMW MCKOB, U HOBbIM [AOrFOBOPHbLIM
npasom. bnarogapa 3TOM OOKTPUHE oOTNagaeT HeobXoAMMOCTb 3aKyaTb
dopmanbHblie 4O0roBOpbl, COCTABNEHHbIX 33 NeYaTbio, TEMEepPb BO3MOMKHO 3aK/04aTb
HedopmanbHble [OroBopbl, AN AEeNCTBUTENbHOCTM KOTOPbIX HYMHO TOJIbKO

BCTPEYHOE YA0B/ETBOPEHMNE CTOPOH.

Mony4yaeTtca, 4To Uenbko consideration saBnseTca orpaHuMYeHWe W onpeaeneHue
cTeneHun, B npegenax kotopoi obewanms 6e3 cneunanbHOM GopMbl A0NKHbI ObITb
topuanYeckn o6Aa3biBalOWMMM, a TaKkKe 4YTobObl Aenatb CAENKU HaaNexalmmu

ncnonHeHuto 6es AONONTHNUTENBbHbIX Tpe6OBaHVIF| OTHOCUTENBHO (I)OprI.

Mocne pacCMOTPEHMA MHEHWUI Pa3/IMYHbIX YY4EHDBIX MO BOMNPOCAM NPOUCXOXKAEHUA U
onpeaeneHna AOKTPUHbI, MOXKHO cAenaTb BbIBOA O TOM, YTO e4MHOr0 peLleHua no
3TOMYy acneKkty He cHOPMMPOBANOCb, AOKTPUHA HA MNPOTAXKEHUW MHOTMX neT
Bbl3blBas1a aKTUBHbIE CMOPbI CPean YYeHbIX-NpPaBoBeaoB. TOYHO TaK e U B cyaebHom
NPaKTUKe CyabAMW BbIBOAUAUCL Pa3/iNYHbIe ONpeaeneHus MnoHATUA OaHHOMU

OOKTPUHDbI.

OnaToroytobol consideration 66110 gecTBUTENBHBIM B AOFOBOPHOM 0653aTeNbCTBE,
OHO [OJ/IXKHO COOTBETCTBOBATb onpegesieHHbIM TpeboBaHWAM, KOTOpble U Obinu

PacCMOTpPEHblI BO 2 rnaBe gaHHoW paboTbl. CTOUT OTMETUTb, YTO HA MPOTAXKEHUU
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pPa3BUTMA OOKTPUHbI GOPMUPOBANUCL ONpeAesieHHble WCKAYEHUA U3 3TOro
npasmaa, cnocobHOCTb CO34aBaTb TAaKME MCKAOYEHUS, AEeNano AOKTPUHY KUBOW,
cnocobHoOM npucnocobutb €€ K M3MEHALWMMCA MNpPaBOBbIM peanvam W

pa3BMBatOLWENCA NPAaBOBOW MbIC/N.

Ucxopa u3 nposegeHHOro nccnenoBaHUA, MOXHO AeNaTb BbIBOA O TOM, OOKTPUHA
consideration Ha NPOTAXEHUN HECKOJ/IbKUX CTONETUN aAKTMBHO pa3BuBasiaCb —
MEHANTNCb HEKOTOpPbIE NPUHLUKUMNbI — CHAYa/1la OHU 6b11n NPU3HaBaembl, a NOTOM B
CBA3U C pa3BUTUEM HpaBOBOI\;I MbICIUM HEKOTOpPbLIE 0COHBEHHOCTM OTMEHAINCL WU
noasepraincCb USMeEHEHUIO. Kpome TOro, 6bina npeanpuHATa 6e3ycr|eu.|Haf-| NOonbITKa
OTKa3aTbCA OT 3TOM AOKTPUHbI, CAENAB o6eu.|,aHv1e MOpasibHbIM O6ﬂ3aTEI'IbCTBOM,
OA4HAKO ,D,aHHbII;i npuHUMN 6bin OTBEPrHYT, U AOOKTPUHA 6bin1a COXpaHeHa, 4TO0
noa4vyepkKkueaeT €€ 3Ha4YMMOCTb, noaTBepxXAaeT, 4TO OHa ABJIAETCA HeoTbemM/IeEMOM

4aCTbH AHI/IMACKOTO A0roBopHOro npasa.
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